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Oturum Baskani: Prof. Dr. Haluk Nami NOMER- Istanbul Aydin Universitesi

Dog¢. Dr. P. Ezgi AKBULUT - Istanbul Aydin Universitesi

TASINMAZ GOSTERME BELGESINE DAYANAN UCRET ALACAGINA iLiSKIiN
UYGULAMADA KARSILASILAN SORUNLAR

OZET

Simsarlik sézlesmesi, TBK m. 520, I’de; simsarin taraflar arasinda bir sozlesme kurulmasi
imkanmnin hazirlanmasimi veya kurulmasma aracilik etmeyi istlendigi ve bu sdzlesmenin
kurulmasi halinde ticrete hak kazandig1 s6zlesme olarak tanimlanmistir. Taginmaz simsarligi ise
tasinmazin iizerinde ayni veya sahsi bir hakkin kurulmasi igin gerceklestirilen aracilik faaliyeti
olarak kabul edilir. Bu ¢ergevede tasinmaz gdsterme belgesi ad1 altinda gerceklestirilen hukuki
islemin Ozellikle Yargitay kararlarinda, -doktrinde tartismali olmakla birlikte- taginmazin
gosterilmesine yonelik yapilan bir simsarlik sézlesmesi olarak nitelendirildigini belirtmek
gerekir. Dolayisiyla bu s6zlesmeye yonelik ortaya ¢ikan hukuki sorunlara simsarlik sézlesmesine
iliskin TBK m. 520 vd. hiikiimleri uygulanmaktadir. Bununla birlikte tasinmaz simsarligina
yonelik hukuki iglemler bakimindan Giimriik ve Ticaret Bakanlig1 tarafindan ¢ikarilan ve 2018
yilinda yiiriirliige giren “Tasinmaz Ticareti Hakkinda Yonetmelik” (TTHY) hiikiimleri de,
kosullar mevcutsa, uygulama alani bulabilir. Nitekim TTHY m. 19°da tasinmaz goOsterme
belgesinde bulunmasi gereken asgari unsurlar ve bu belgenin bazi ozellikleri 6zel olarak

diizenlenmistir.



TTHY m. 19, (1) uyarinca alim, satimina veya kiralanmasina aracilik edilen tasinmazin alic1 veya
kiractya gosterilmesi hizmeti, her bir tasinmaz i¢in ayri ayri taginmaz gosterme belgesi
diizenlenmek suretiyle verilecegi diizenlenmistir. BOylece tasinmaz gosterme belgesinin
uygulamada simsar (6rnegin emlakg1) ile tasinmazin alicis1 veya kiracist olmak isteyen kisiler
arasinda mevcut oldugu sonucu ¢ikarilir. Bu belgede yer almasi gereken asgari unsurlar da ayni
maddede diizenlenmistir. Ayrica TTHY m. 19, (3)’te tasinmazi gosterme hizmeti karsiliginda
herhangi bir bedel talep edilemecegi de acik¢a belirtilmistir. Ancak uygulamada taginmaz
gosterme belgesine iliskin ortaya ¢ikan hukuki sorunlar cogunlukla simsarin -aracilik faaliyetini
yerine getirmemis olmasina ragmen- talep ettigi ticret alacagina yoneliktir. Dolayisiyla her ne
kadar TTHY m. 19’da tasinmaz goOsterme sebebiyle simsarin iicret alacagina hak
kazanamayacagi diizenlenmisse de uygulamada simsarin genel hiikiimlere dayanarak bu belgeye,
fahis iicret alacaklarinin ortaya ¢ikmasina neden olan ¢esitli hiikiimler koydugu goriilmektedir.
Bunun sonucunda ise diiriistliik kuralina uygunlugu tartisilmaksizin simsarin {icret alacagina hak

kazandigina iliskin Yargitay kararlarina rastlanmaktadir.

Bu ¢ercevede calismamizda dncelikle tasinmaz gosterme belgesinin hukuki niteligi, taraflari,
genel 6zellikleri ve unsurlari {izerinde kisaca durulacak ve ardindan simsarin (emlakg¢inin) bu
belgeye dayanarak hak kazandigini iddia ettigi ticret alacaginin hangi hallerde ger¢ekten mevcut

olacagi ve hangi hallerde talep edilemeyecegine yonelik ¢esitli degerlendirmeler yapilacaktir.

Anahtar kelimeler: Tasinmaz gosterme belgesi, simsarlik s6zlesmesi, simsarlik iicreti, diiriistliik

kurali, sd6zlesme 6zgiirliigii

PROBLEMS ENCOUNTERED iN PRACTICE REGARDING FEE CLAIMS BASED
ON THE IMMOVABLE PROPERTY SHOWING DOCUMENT

ABSTRACT

A brokerage contract, as defined in Article 520, paragraph 1 of the Turkish Code of Obligations
(TCO), is an agreement in which the broker undertakes to prepare the opportunity for or mediate
the conclusion of a contract between parties, and upon the conclusion of this contract, the broker
is entitled to a fee. Real estate brokerage, on the other hand, is accepted as an intermediary
activity carried out for the establishment of a real or personal right over immovable property. In

this context, it should be noted that the legal transaction performed under the name of the



immovable property showing document is considered a brokerage contract for showing the
immovable property, especially in Supreme Court decisions, although it is a matter of debate in
doctrine. Therefore, the legal issues arising from this contract are subject to the provisions of

Articles 520 et seq. of the TCO regarding brokerage contracts.

Additionally, the provisions of the "Regulation on Real Estate Trade" (RRET) issued by the
Ministry of Customs and Trade and enacted in 2018 may also apply to legal transactions related
to real estate brokerage, provided that the conditions are met. Indeed, Article 19 of the RRET
specifically regulates the minimum elements that must be included in the immovable property

showing document and some of its features.

According to Article 19, paragraph 1 of the RRET, the service of showing the immovable
property to the buyer or tenant, which is mediated for purchase, sale, or rental, shall be provided
by issuing a separate immovable property showing document for each property. Thus, it is
concluded that the immovable property showing document exists in practice between the broker
(e.g., real estate agent) and the individuals who wish to be the buyer or tenant of the immovable
property. The minimum elements that must be included in this document are also regulated in the
same article. Furthermore, Article 19, paragraph 3 of the RRET explicitly states that no fee can
be demanded in return for the service of showing the immovable property. However, in practice,
the legal issues arising from the immovable property showing document mostly pertain to the fee
claims demanded by the broker despite not having fulfilled the intermediary activity.
Consequently, although Article 19 of the RRET stipulates that the broker is not entitled to a fee
due to showing the immovable property, it is observed in practice that the broker includes various
provisions in this document based on general principles, leading to exorbitant fee claims. As a
result, Supreme Court decisions are encountered, indicating that the broker is entitled to a fee

claim without questioning the compliance with the rule of good faith.

In this context, our study will first briefly address the legal nature, parties, general characteristics,
and elements of the immovable property showing document. Then, various assessments will be
made regarding the circumstances under which the broker's (real estate agent's) fee claim, based

on this document, would be genuinely valid and when it would not be claimable.

Keywords: Immovable property showing document, brokerage contract, brokerage fee, acting

in good faith, freedom of contract



Dr. Og. Uyesi Dr. Ogr. Uyesi Mehmet Oguz VURALOGLU- izmir Bakirgay Universitesi

KARAYOLLARI TRAFiK KANUNU’NUN 94. MADDESININ UCUNCU VE
DORDUNCU FIKRALARINI iPTAL EDEN ANAYASA MAHKEMESI KARARININ
DEGERLENDIRILMESI

OZET

2918 sayili Karayollar1 Trafik Kanunu’nun (KTK) 85. maddesinin ilk fikrast uyarinca motorlu
aracin isletilmesinin yol a¢ti§1 maddi zarardan araci isleten sorumlu olup, bu diizenleme tehlike
esasina dayanan bir kusursuz sorumluluk halidir. KTK m. 91/f. 1 uyarinca arag isletenlerin, s6z
konusu sorumluluklarinin karsilanmasi amaciyla mali sorumluluk sigortasi yaptirma zorunlulugu

bulunmaktadir.

Anayasa Mahkemesi, 23.1.2024 tarihli, 2023/130 E., 2024/17 K. sayili karar ile, zorunlu mali
sorumluluk sigortasi sozlesmesinin, isletenin degismesi durumunda, sigortaci tarafindan
durumun kendisine tebliginden itibaren on bes giin icinde feshedilebilecegini ve sigortanin
sOzlesmenin fesih tarihinden itibaren on bes giin sonrasina kadar gegerli olacagini dngéren KTK
m. 94/f. 3 ve 4 hiikiimlerinin Anayasa’ya aykir1 olduguna hiikkmetmis ve iptaline karar vermistir.
Karar, 5.3.2024 tarihinde Resmi Gazete’de yayimlanmis olup, bu tarihten dokuz ay sonra

yiirtirliige girecektir.

Kararin gerekgesinde, soz konusu diizenlemelerde sigorta sdzlesmesinin sona erdirilmesi
hususunda sigortaciya takdir yetkisi taninmasi ve taraflarin sdzlesmeyi feshetme yoniindeki ortak
iradelerini beyan etmelerinden sonra da sézlesmenin belirli bir siire hiikiimlerini doguracaginin
Ongoriilmesi sebebiyle Anayasa’nin 48. maddesinde teminat altina alinan s6zlesme hiirriyetinin
siirlandigi; onceki igletenin araci satmakla arag tlizerindeki fiili ve hukuki hakimiyetinin sona
erdigi, yeni isleten lizerinde herhangi bir denetim ve gozetim yetkisinin ve sorumlulugunun
bulunmadigi, bu nedenle {igiincii kisilere zarar veren fiillerinden sorumlu tutulmasinin 6énceki
isletene agir bir kiilfet yiikledigi; boyle bir kuralin ancak daha hafif bir tedbirin bulunmamasi
halinde gerekli goriilebilecegi, buna yoOnelik bir tedbir alinabilecekken s6z konusu

diizenlemelerin mevcudiyetinin dl¢iiliiliik ilkesini ihlal ettigi belirtilmistir.

Calismamizda, kararda yer verilen gerekcelerin, mevcut Karayollart Trafik Kanunu
diizenlemeleri ve Karayollar1 Motorlu Araglar Zorunlu Mali Sorumluluk Sigortas1 Genel Sartlari

kapsaminda, bilhassa s6z konusu on bes giinliik slirede yeni isleten tarafindan ti¢iincii kisilere



verilen zarar1 tazmin eden sigortacinin onceki isletene riicu hakkinin bulunup bulunmadigi
yoniinden degerlendirmede bulunularak, isabetli olup olmadig1 aydinlatilmaya ¢aligilacaktir. Bu
yapilirken, uygulamada karsilagilan sorunlara da deginilecek ve ayrica kararda daha hafif bir
tedbir olarak zikredilen, isleteni degisen motorlu araglarin tescilinde yeni isleten tarafindan
zorunlu mali sorumluluk sigortasi yaptirilmasi sartin1 ihtiva eden bir diizenleme yapilmasi
secenegi de dahil olmak iizere kararin yiiriirliik tarihine kadar sevk edilebilecek alternatif normlar

degerlendirilecektir.

Anahtar Kelimeler: Karayollari Trafik Kanunu, ara¢ isletenin kusursuz sorumlulugu,
Karayollart Motorlu Araglar Zorunlu Mali Sorumluluk Sigortast Genel Sartlari, sigortall ve

sigorta ettiren kavramlari, sigortacinin riicu hakki

EVALUATION OF THE CONSTITUTIONAL COURT DECISION THAT ANNULLED
THE THIRD AND FOURTH PARAGRAPHS OF ARTICLE 94 OF THE HIGHWAY
TRAFFIC CODE

ABSTRACT

According to the first paragraph of Article 85 of the Highway Traffic Law numbered 2918, the
operator is liable for the material damage caused by the operation of a motor vehicle and this
provision is a type of strict liability based on the principle of danger. Pursuant to the first
paragraph of Article 91, vehicle operators are obliged to have liability insurance to cover their

aforesaid responsibilities.

The Constitutional Court, with its decision dated 23 January 2024 and numbered 2023/130 E.,
2024/17 K., ruled that the paragraphs 3 and 4 of Article 94 of the Highway Traffic Law, which
stipulate that the compulsory liability insurance contract, in case of change of operator, can be
terminated by the insurer within fifteen days from the notification of the event and the insurance
will be valid until fifteen days from the date of termination of the contract, are contrary to the
Constitution and annulled them. The decision was published in the Official Gazette on 5 March

2024 and will enter into force nine months after this date.

In the justification of the decision, it is indicated that the freedom of contract guaranteed by
Article 48 of the Constitution is limited because the provisions in question grant discretion to the

insurer regarding the termination of the insurance contract and stipulate that the contract will be



effective for a certain period of time after the parties declare their common will to terminate it;
by selling the vehicle, the previous operator's actual and legal dominance over the vehicle ends
and he does not have any control and supervision authority or responsibility over the new
operator, therefore, holding him responsible for actions of the new operator that harmed third
parties places a heavy burden; such a rule may only be deemed necessary if a lighter measure is
not available, and the existence of such regulations violates the principle of proportionality while

such a measure could be taken.

In our study, the accuracy of the reasons given in the decision will be explored within the scope
of the current Highway Traffic Law provisions and General Conditions of the Highway Motor
Vehicles Compulsory Liability Insurance, especially in terms of whether the insurer, which
compensated the damage caused to third parties by the new operator within the said fifteen-day
period, has the right of recourse to the previous operator. While doing this, the problems faced
with in practice will also be addressed and alternative rules that can be adopted until the effective
date of the decision, including the option of making a regulation that includes the requirement
for the new operator to have compulsory liability insurance during the registration, which is

mentioned as a lighter measure in the decision, will be evaluated.

Keywords: Highway Traffic Law, strict liability of the vehicle operator, General Conditions of
the Highway Motor Vehicles Compulsory Liability Insurance, concepts of insured and insurant,

right of recourse of the insurer

Dr. Ogr. Berrak GENC GELGEC-istanbul Medeniyet Universitesi

NOTERLERIN TASINMAZ SATIS SOZLESMESI YAPMA YETKIiSi VE BU
BAGLAMDAKI SORUMLULUKLARININ DEGERLENDIRILMESI

OZET

2022 yilinda Noterlik Kanunu’nda (NK) yapilan degisiklik ile tasinmaz satig s6zlesmesi yapma
yetkisi noterlerin genel gorevleri arasinda sayilmistir.! Boylece, gegerliligi tapu miidiirii ya da

memuru tarafindan resmi senet diizenlenmesine baglanmig olan taginmaz miilkiyetinin devrini

17413 sayili Hakimler ve Savcilar Kanunu ile Bazi Kanunlarda Degisiklik Yapiimasina Dair Kanun RG, 28.06.2022,
S. 31880.



amagclayan soézlesmeler?, degisikligin yiiriirliige girmesiyle birlikte’, noterler tarafindan da
diizenlenebilecektir. Bu degisiklik, ‘(n)oterliklerin gorev tamimlari, yargimin is yiikiinii azaltacak
sekilde yeniden diizenlenecektir’ seklinde belirtilen Yargi Reform Stratejisi* agisindan
diisiintildiiglinde amaca uygunluk gosterebilecek olsa da tartisilmasi gereken bazi sorulari

beraberinde getirmistir.

Bu calismada esas olarak ele alinmak istenen ise, noterlerin taginmaz satig sdzlesmesinin
diizenlenmesinden kaynaklanan sorumluluklarinin diizenlendigi NK’nun 162. maddesinin II.
fikrasinin 1.ctimlesidir. Bu degisiklik uyarinca ‘(¢)asinmaz satis sozlesmesinin diizenlenmesinden
dolayt olugan zarardan noterler de sorumludur. Bu zararin Devlet tarafindan édenmesi halinde
Devlet, sozlesmeyi diizenleyen notere riicu eder. (...)". Bu hiikiim, tapu sicilinin tutulmasindan
dogan zararlardan dolayr devletin kusursuz sorumlulugunu diizenleyen Tiirk Medeni Kanunu
(TMK) md.1007’nin noterlere verilen tasinmaz satis sozlesmesi yapmasi yetkisi acisindan
diizenlenmesidir. TMK md.1007’ye gore ‘(t)apu sicilinin tutulmasindan dogan biitiin
zararlardan Devlet sorumludur. Devlet, zararin dogmasinda kusuru bulunan gorevlilere riicu

eder. (...)".

Goriildiigiic tizere TMK md.1007°de diizenlenen sorumluluk, devlet agisindan kusursuz
sorumluluk, gorevliler agisindan ise kusura dayanan bir sorumluluk rejimini esas alir. Boylece,
tapu sicilinin tutulmasindan dogan bir zararda zarar goren, zarara sebebiyet veren gorevliye degil
de direkt devlete basvuracaktir. Devletin gorevliye riicu etmesi o i¢ iliskinin unsuru olup kusur
sartina baglidir. NK md.162/II’ye bakildiginda, madde metnindeki ‘olusan zarardan noterler de
sorumludur’ ifadesinden noterlerin sorumlulugunu devletle birlikte miiteselsil bir sorumluluk
olarak diizenlenmek istendigi anlasilmaktadir. Fakat, TMK md. 1007 bu sorumlulugu asli olarak
devlete yiikler ve zarara kusuruyla sebebiyet veren memur agisindan bir kusur sorumlulugu esasi
belirler. Bu husus da kamu gorevi yaptigi kabul edilen noterlere verilen taginmaz satis diizenleme
yetkisi kapsaminda noterin sorumlulugunun da bu agidan degerlendirilip degerlendirilmeyecegi

sorusunu giindeme getirmistir.

Bununla birlikte, hem noterlerin md. 162/1I’de diizenlenen sorumlulugu baglaminda hem de basl
basina tartisilmasi gereken bir diger degisiklik, noterlere verilen tasinmaz satis s6zlesmesi yapma

yetkisinin smirlaridir. NK md.61/A, noterlerin bu sozlesmeleri hazirlarken gerekli tiim

2 Tiirk Medeni Kanunu md. 706/I; Tiirk Borglar Kanunu md. 237/1.

3 {Igili degisiklik 01.07.2023 tarihinde yiiriirlige girmistir. RG, 28.12.2022, S.32057.

4 Tiurkiye Cumhuriyeti Adalet Bakanligl, Yargi Reformu Stratejisi, s. 87. <https://sgb.adalet.
gov.tr/Resimler/SayfaDokuman/23122019162931YRS_TR.pdf> Erisim Tarihi 27 Mart 2024.



arastirmay1 yaptiktan sonra hak sahibi ile tasinmaz satigina engel bir durumun bulunmadigin
tespit etmesi halinde satis sOzlesmesini diizenlecegini ve soOzlesmesinin taraflarca
imzalanmasimin hemen ardindan da tapu bilisim sisteminden yevmiye numarast alinarak
sozlesme sisteme kaydedecegini diizenler. Tasinmazin tapu siciline tescili ise ilgili Tapu
Miidiirliigi tarafindan yapilir. Maddenin lafzindan anlasildig1 {izere, noterlere tasinmaz
miilkiyetinin devri noktasinda taninan yetki bakimindan bir ayrim yapilmis ve noterlere sadece
taginmaz satig sozlesmesini diizenleme yetkisi verilmistir. Madde uyarinca noterler bor¢landirici
islem olan tasinmaz satis sozlesmesini hazirlayacak tasarruf islemi niteligindeki® tescil islemi ise
Tapu Miidiirliikkleri tarafindan yapilacaktir. Fakat Tapu Sicil Tiiziigii® ve uygulama uyarinca
malikin tasinmazin devrine iliskin yazili tescil talebinin tapu miidiirliiklerinde taginmaz satig
sOzlesmesinin diizenlendigi anda alindig1 diisiiniildiiglinde, sinirlart belirlenmis gibi goziiken
noterlerin taginmaz satis s6zlesmesi yapma yetkisi aslinda tam bir agiklikla diizenlenmemistir.
Oyle ki noterler sézlesmeyi diizenlerken tasarruf isleminin yapmayacak olsalar bile tasarruf
yetkisinin kontroliinii saglayabileceklerdir. Bu da noterlerin hem yetkilerinin hem de NK md.
162/I1 kapsaminda dogabilecek sorumluluklarinin sinirlarinin belirlenmesi agisindan bir

belirsizlik yaratmaktadir. Bu ¢alisma bu sorulara odaklanacak ve cevap bulmaya calisacaktir.

AN ANALYSIS OF THE RECENT AMENDMENT ON THE NOTARIES’ AUTHORITY
TO EXECUTE THE REAL ESTATE SALE CONTRACT AND THEIR POTENTIAL
LIABILITY IN THAT RESPECT

ABSTRACT

With the amendments (Official Gazette, 28.06.2022, No. 31880) made to the Notaries Law,
numbered 1512, in 2002, notaries are given the authority to execute real estate sale contracts.
This would mean that real estate sale contracts, which should be required to be made in an official
form by the Turkish Code of Obligations, may be executed by the notaries (starting from 1% July
2023) besides the Land Registry Offices. The purpose of entitling notaries to execute real estate

sale contracts is to lessen the existing workload of Land Registry Offices. While authorising

5 Doktrindeki genel goriis tescilin tasarruf islemi oldugu yéniindedir.
6 Md. 21-23. Ayrica, Tapu Midirliiklerince Diizenlenen Resmi Senetlere iliskin Usul ve Esaslar Hakkinda
Yonetmelik md. 7/f. 1, b. (i).



notaries to execute these contracts appears to be fulfilling for this purpose, there are some

questions arising from the amendments that need to be addressed.

First, in connection with the given authority of executing real estate sale contracts, there made
another amendment in the relevant Article (Art.) dealing with the liability of notaries. Art.162 of
Notaries Law sets out the general liability rule for notaries for their duties under this Act. With
the new paragraph added to this Art. (Art. 162/2, first sentence), their liability from executing the
real estate sale contracts is regulated as follows: ‘Notaries are also responsible for the damage
caused by the execution of the real estate sale contract. If the damage is compensated by the
Stated, the State may recourse to the notary who issued the contract.” This Art. is the
implementation of Art.1007 of the Turkish Civil Code (TCC), which regulates strict liability of
the state for damages arising from carrying out the land registry duties, into the Notaries Law in
relation to the authority given to notaries to make real estate sale contracts. Art. 1007 of the TCC
states ‘(t)he State is responsible for all damages arising from the keeping of the land registry.
The state has recourse against the officials who are at fault for causing the damage. (...)'. When
these two Arts. are read together, it appears that the law provides different liability regimes for
land registry officers and notaries who both are given the same authority to execute the real estate
sale contract. More precisely, notaries would be strictly and jointly liable with the State for
damages caused by the execution of the real estate sale contracts, whereas land registry officers’
liability from the same damages would arise, secondarily and if only they are at fault. This should

be scrutinised to assess if such difference between the liability regimes is justified by law.

Furthermore, and as being a second question to be addressed by this work, the law appears to fail
to determine the framework of the notaries’ authority in executing the real estate sale contracts.
With an addition of Art. 61/A, the legislators aim is to provide insight for notaries to follow in
making the real estate sale contract. When the Art. is read, it is evident that the legislators take
the difference between the promissory transactions and the acts of disposal into consideration, as
the Article is aimed to draw a line between making the sale contract (promissory transaction) and
conveyance of the title-deed (act of disposal). To ensure that Art.61/A is included a paragraph
requiring the notary to upload the real estate sale contract to the Land Registry’s online system
after making the contract and stating that the title deed conveyance is to be made by the Land
Registry Office. However, when the Land Registry Office’s existing practice on real estate sales
is considered, it would be hard to conclude that the line drawn by the legislators in terms of the
borders of the notaries and Land Registry Offices’ authorities would be certain and

straightforwardly applicable in practice. It is because, in practice, the Land Registry Office takes



the conveyance and registration request (act of disposal) at the time of the contract formation
(promissory transaction). Hence, these acts appear as unilateral transactions. When the notaries
take the registration request and include it in the contract made by them, which is likely to be,
this might result in uncertainties in terms of notaries’ given authority and their potential liability.

Hence, this work seeks to address these issues.

Keywords: Real estate sale contracts, notaries, notaries liability, land registry, strict liability
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ADI ORTAKLIK ORTAGININ SERMAYE PAYI OLARAK TAAHHUT ETTIiGi
TASINMAZ UZERINDEKI MULKIYET HAKKININ SERH iSLEMINE fHTIYACI
OLUP OLMADIGININ TESPITi

OZET

6098 sayil1 Tiirk Bor¢lar Kanunu (TBK) madde 620 hiikmiine gore, adi ortaklik sézlesmesi iki
ya da daha fazla ger¢ek ya da tlizel kisinin sermaye payr olarak emeklerini ve mallarini
getirdikleri ve bu sayede ortak amaclarin1 gergeklestirmek {izere bir araya geldikleri sdzlesme
tiirtidiir. Adi ortaklik, kurulusunda basitlik, en az iki gerc¢ek ya da tiizel kisinin bir araya gelmesi
ile kurulmasi, kazancin paylasilmasi amaci, asgari sermaye gereksinimi olmamasi ve her 6l¢ekte
i icin uygun olmasi gibi 6zelliklerle taninan bir ortaklik tiirtidiir. Bu yap1, isletme sahiplerine
esneklik ve kolaylik saglarken, isletmelerin ¢esitli biiyiikliiklerde ve faaliyet alanlarinda
kurulabilmesine olanak tanir. Adi ortaklik ortaklar1 iktisadi degere sahip her seyi sermaye olarak
getirebileceklerdir. Konumuz 6zelinde ¢alismamiz, adi ortaklik ortaklarindan herhangi birinin
sermaye pay1 olarak tasinmaz tizerindeki miilkiyet hakkini getirmesi halinde, tapu siciline serh

islemine ihtiyag¢ olup olmadiginin degerlendirilmesi ile ilgilidir.

Adi ortakliga tasinmaz {lizerindeki miilkiyet hakkinin ayni sermaye olarak konulmasi, kazandirici
bir islem oldugundan, adi ortaklik ortaklarindan herhangi birinin sermaye pay1 olarak taginmaz
tizerindeki ayni hakki getirmesi halinde taahhiit ve tasarruflar islemleri s6z konusu olacaktir. Her
ne kadar adi ortaklik TBK m. 620 vd. diizenlenmis olsa da, adi ortakliga sermaye pay1 olarak
tasinmaz tizerindeki ayni hakkin getirilmesi halinde, tasinmazlar i¢in tapu siciline serh islemine
ihtiya¢ olup olmadigi TTK (Tiirk Ticaret Kanunu) madde 128/I1 hilkmii de esas alinarak

incelenmelidir. Ilgili maddeye gére, tasinmaz malvarlig1 degerlerinin ticaret sirketlerine ayni



sermaye olarak konulmasi durumunda, tasinmazlar i¢in tapu siciline serh konulmasi zorunludur.
Bu serh islemi, taginmazin sirket malvarligi i¢inde yer aldigini ve bu taginmazin sirket ile ilgili
hak ve yiikiimliiliiklere tabi oldugunu belirtir. Dolayisiyla, ticaret sirketlerine sirket ortagi
tarafindan tasinmaz tizerindeki miilkiyet hakki ayni sermaye olarak getirildiginde, tapu siciline
serh islemi yapilmasi gerekmektedir. Bununla birlikte, adi ortaklik ortaginin sermaye payi1 olarak
taginmaz lizerindeki miilkiyet hakk: getirmesi halinde serhe ihtiya¢ olup olmadigi konusunda
TBK’da herhangi bir diizenleme bulunmamaktadir. Ote yandan, TTK m. 128/II hiikmiiniin adi
ortaklik agisindan uygulama alani bulup bulmayacagi konusuna deginmek gerekecektir. Zira adi
ortaklik iliskisine aykir1 olmamak sartiyla, TTK ile ilgili temel bazi hiikiimler adi ortaklik
iliskisinde de uygulama alan1 bulmalidir. Bu baglamda, adi ortaklik ortaklarmnin ayni sermaye
olarak taginmaz iizerindeki miilkiyet hakkini taahhiit etmeleri halinde, ilgili tasinmazin ortaklarin
tiimii lizerine tescil edilmeden 6nce, serh islemine ihtiya¢ olup olmadiginin tespiti 6nem arz

etmektedir’.

Anahtar Kelimeler: Adi Ortaklik, Serh, Tasinmaz, Taahhiit islemi, Tasarruf Islemi

DETERMINATION OF WHETHER THE PROPERTY RIiGHTS OF THE ORDINARY
PARTNERSHIP PARTNER ON THE REAL ESTATE UNDERTAKEN AS A CAPITAL
SHARE REQUIRE ANNOTATION PROCEDURE

ABSTRACT

According to the provision of Article 620 of the Turkish Code of Obligations (TCO) No. 6098,
an ordinary partnership contract is a type of contract in which two or more real or legal persons
bring their labor and goods as capital shares and thus come together to achieve their common
goals. An ordinary partnership is a type of partnership known for its features such as simplicity
in its establishment, being established by the coming together of at least two real or legal persons,
the purpose of sharing the profits, no minimum capital requirement and being suitable for
business of all sizes. This structure provides flexibility and convenience to business owners and
allows businesses to be established in various sizes and areas of activity. An ordinary partnership

is a type of partnership known for its features such as simplicity in its establishment, being

7 lgili bildiri 6zeti Dog. Dr. Nuri ERDEM danismanliginda tamamlanmis olan “Adi Ortakliklarda Tasmmazlarin
Sermaye Olarak Konulmasi” (istanbul Aydin Universitesi, 2023) adli doktora tez calismamdan iiretilmistir.
Katkilarindan dolay1 doktora tez danismanim Dog. Dr. Nuri ERDEM’e tesekkiir ederim.



established by the coming together of at least two real or legal persons, the purpose of sharing
the profits, no minimum capital requirement and being suitable for business of all sizes. This
structure provides flexibility and convenience to business owners and allows businesses to be

established in various sizes and areas of activity.

Since giving the property right on real estate to the ordinary partnership as capital in kind is a
profitable transaction, if any of the partners of the ordinary partnership brings the right in kind
on the real estate as capital share, there will be commitment and savings transactions. Although
ordinary partnership TCO art. 620 ff. Even though it is regulated, in case the real right on the real
estate is brought to the ordinary partnership as a capital share, whether there is a need for
annotation in the land registry for the real estate should be examined based on the provision of
Article 128/1II of the Turkish Commercial Code. According to the relevant article, if the values

of immovable assets are contributed to commercial companies as capital in kind, it is mandatory
to make an annotation in the land registry for the immovable properties. This annotation indicates
that the real estate is included in the company's assets and that this real estate is subject to the
rights and obligations related to the company. Therefore, when the property rights on real estate
are brought to commercial companies by the company partner as capital in kind, annotation must
be made in the land registry. However, there is no regulation in the TCO regarding whether an
annotation is required if the ordinary partnership partner brings ownership rights over the real
estate as a capital share. On the other hand, TCC art. It will be necessary to address the issue of
whether provision 128/I will find application in terms of ordinary partnerships. Because,
provided that they are not contrary to the ordinary partnership relationship, some basic provisions
of the TCC should also find application in the ordinary partnership relationship. In this context,
if the partners of the ordinary partnership undertake their ownership rights on the real estate as
capital in kind, it is important to determine whether annotation is required before the relevant

real estate is registered to all the partners®.

Key Words: Ordinary Partnership, Annotation, Real Estate, Commitment Transaction, Saving

Transaction

8 Related paper summary was produced from my doctoral thesis titled . “Positioning immovable properties as
capital in ordinary partnerships”. (Istanbul Aydin University, 2023), which was completed under the supervision
of Assoc. Prof. Dr. Nuri ERDEM. I would like to thank my doctoral thesis advisor, Assoc. Nuri ERDEM for his
contributions.
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VELAYET HAKKI KAPSAMINDA COCUGUN EGIiTiM HAKKIYLA iLGILi TURK
VE iSVICRE MEDENiI KANUN’LARINDAKI DUZENLEMELERIN
DEGERLENDIRILMESI

OZET

Cocugun egitimi, cocugun kisiliginin dengeli gelismesi icin anne ve babanin velayet hakki
kapsamindadir. Egitim kavrami ¢ocugun biiyiitiilmesi ve yetistirilmesi yaninda yeteneklerine
uygun egitim almasini da kapsamaktadir. Tiirk Medeni Kanunu velayetin kapsaminda m. 339-
341 hiikiimlerinde anne ve babanin ¢ocugu genel , mesleki , dini bakimlarindan yetistirme
sorumlulugunu diizenlemistir. TMK. m. 339 hiikmiinde anne ve baba, olanaklarina gére ¢ocugu
egitme ,cocugun bedensel , ruhsal ,zihinsel, ahlaki ve toplumsal gelisimini saglama ve koruma
gorevi altindadir. Cocugun bedensel veya zihinsel engelli olmasi halinde ise yetenegi ve
egilimine uygun genel ve mesleki egitim verme gorevi altindadir. Cocugun genel egitiminin
amaci, c¢ocugun yasina gore gelecege hazirlanmak ve kisiligini gelistirilmektir. Genel egitimi
diizenleyen Isvigre Medeni Kanunu m. 302/I1I hijkkmiinde son degisiklikte anne ve babanin
cocugu okuluyla , eger sartlar gerektiriyorsa kamu kurumlariyla ve gengligi koruyan kamu
makamlariyla isbirligi icinde hareket etmeleri gerektigi diizenlenmistir. Kanimizca anne ve
babanin okul ve ilgili kuruluslarin ¢aligmalariyla isbirligi yapmasi c¢ocuga karsi gorevleri
kapsamindadir. Bu nedenle IMK.’daki bu hiikmiin TMK. ‘ya alinmasinda biiyiik yarar vardir.
Mesleki egitimin amaci, c¢ocugun ilgisine ve yetenegine uygun meslekleri tanima imkani
vermek ve gocugun ekonomik agidan bagimsiz olmasini saglamaktir. TMK.m. 342 hiikmiinde

dini egitim dlizenlenmistir.

Dini egitimin amaci , ¢ocuga dini terbiye konusunda bilgilerin verilmesidir. Cocugun dini
egitimini belirleme hakki ,anne ve babasina ait olup bu konudaki haklarin1 sinirlayan sézlesmeler
gecerli degildir. Birlesmis Milletler Cocuk Haklar1 Sozlesmesi m. 14 hiikmiinde devletlerin,
cocugun diislince, vicdan ve din 6zgiirliigiine saygi gostereceklerini belirtilmektedir. Kanimizca

, cocugun dini egitimini belirleme hakkinin kapsamini ve sinirii velayet hakkinin amaci ve



cocugun lstiin yarar1 belirlemelidir. Tiirk Medeni Kanunu m. 341/II1 hiikkmiine gére ¢ocuk,
ergin olduktan sonra dinini segme hakki kendisine gegmektedir. Dini egitimi diizenleyen Isvigre
Medeni Kanunu m. 303/III hitkkmiine gére son degisiklikte ¢ocuk dinini segme hakkini on alti
yasin1 bitirmekle kazanmaktadir. Kanimizca ¢ocugun dinini se¢mesi i¢in belirli bir olgunluga
ulagmas1 zorunludur, bu olgunluga ulagmis ise kendi kararlarini alma 6zgiirliigii taninmasi

cocugun vicdan ve din dzgiirligii bakimidan daha uygun olacaktir.

Anahtar kelimeler : cocuk ,velayet hakk: , egitim hakk: , din ve vicdan 6zgiirliigii , ¢ocugun

ustlin yarari

EVALUATION OF THE REGULATIONS IN THE TURKIiSH AND SWiSS CiViL
CODES REGARDING THE CHILD'S RiGHT TO EDUCATION WIiTHIN THE SCOPE
OF CUSTODY RiGHTS

ABSTRACT

The education of the child is within the scope of the custody rights of the mother and father for
the balanced development of the child's personality. The concept of education includes the raising
and training of the child as well as receiving education appropriate to his abilities. Within the
scope of custody, the Turkish Civil Code regulates the responsibility of parents to raise the child
in general, professional and religious terms in the provisions of articles 339-341. TCC. According
to article 339 of the TCC, parents are under the duty to educate the child, according to their
means, and to ensure and protect the child's physical, spiritual, mental, moral and social
development. If the child is physically or mentally disabled, he/she is under the duty of providing
general and vocational education appropriate to his/her ability and tendency. The aim of the
child's general education is to prepare the child for the future according to his age and to develop
his personality. In the latest amendment to article 302/III of the SCC, which regulates general
education, it has been regulated that parents must act in cooperation with the child's school, and,
if the conditions require, with public institutions and public authorities that protect the youth. In
our opinion, it is within the scope of parents' duties towards the child to cooperate with the work
of the school and related organizations. For this reason, it would be of great benefit to include
this provision in the SCC into the TCC. The purpose of vocational education is to provide the

child with the opportunity to recognize professions that suit his interests and abilities and to



ensure that the child becomes economically independent. Religious education is regulated under

article 342 of the TCC.

The purpose of religious education is to give the child information about religious upbringing.
The right to determine the child's religious education belongs to the mother and father, and
agreements that limit their rights in this regard are not valid. Article 14 of the United Nations
Convention on the Rights of the Child states that states will respect the child's freedom of thought,
conscience and religion. In our opinion, the scope and limit of the right to determine the child's
religious education should be determined by the purpose of the right of custody and the best
interest of the child. According to the provision of article 341/III of the TCC, the child has the
right to choose his religion after he reaches adulthood. According to Article 303/III of the SCC
which regulates religious education, in the last amendment, the child acquires the right to choose
his religion upon reaching the age of sixteen. In our opinion, the child must reach a certain
maturity in order to choose his religion. If he has reached this maturity, granting him the freedom
to make his own decisions would be more appropriate in terms of the child's freedom of

conscience and religion.

Keywords: child, right of custody, right to education, freedom of religion and conscience, best

interest of the child
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KARSILASTIRMALI HUKUKTA EVLi KADININ SOYADINA BAGLI OLARAK
COCUGUN SOYADI VE TURK HUKUKU iCiN COZUM ONERILERIi

OZET

Cumhuriyetimizin en biiyiikk kazanimlarindan biri olan 743 Sayili Tiirk Kanunu Medenisi,
yiriirliige girdigi zaman itibariyle devrim sayilabilecek bir¢ok degisikligi hukuk hayatimiza dahil
etmistir. Ozellikle kadin ve erkek arasindaki esitligi vurgulayan onemli hiikiimler getiren
kanunun, modern zamanlar dikkate alindiginda eksikliklerinin oldugu mutlaktir. 1 Ocak 2002
tarihinde ylirtirliige giren 4721 Sayili1 Tirk Medeni Kanunu, bu anlamdaki eksikleri bir nebze
gidermis olsa da bazi hiikiimler bakimindan modern diisiincenin gerisinde kalmistir. Bu
hiikiimlerden biri de kadinin soyadi konusundadir. Eski kanuna gore, 1997 yilinda yapilan

degisiklige kadar kadin evlenmekle kocasinin soyadini1 almak zorundaydi. Yapilan degisiklik ile



kadina kocanin soyadi oniinde 6nceki soyadini kullanma hakki verilmistir. 4721 Sayili Tiirk
Medeni Kanunu, bu hikkmii degistirmemistir. 20. Yiizyillin sonlarinda hem uluslararasi
sozlesmeler ile getirilen kadin-erkek esitligi anlamindaki ilkelerin hem de kaynak isvigre Medeni
Kanunu’nda yapilan bu konudaki degisikliklerin Tiirk Kanunkoyucusu tarafindan uzun siire
dikkate alinmadigi, uygulamanin da bu yonde bir yonelim gostermedigi goriilmektedir. Var olan
bu durum, 2013 yilinda Anayasa Mahkemesi’nin verdigi bir kararla az da olsa kirilmistir. Daha
sonra yine Anayasa Mahkemesi’nin 22.02.2023 tarihinde vermis oldugu karar adeta taslari
yerinden oynatmistir. Anayasa Mahkemesi, daha dnce yapilan bireysel basvurular1 ve Yargitay’in
2015 yilinda verdigi Hukuk Genel Kurulu Kararindan sonraki ozellikle yerel mahkemeler
nezdindeki ictihatlar1 dikkate alarak Tiirk Medeni Kanunu’nun evli kadinin soyadini diizenleyen
187. Maddesinin esler arasinda esitsizlik yarattig1 fikrini savunarak s6z konusu maddenin iptali
yoniinde goriis olusturmustur. Anayasa Mahkemesi, vermis oldugu iptal kararinin yiirtirliige
girmesi i¢in dokuz aylik bir siire de belirlemistir. 28.01.2024 tarihinde dolan bu siireye ragmen
halen iptal edilen kanun hiikmii yerine yeni bir hiikiim konulmadig1 gézlemlenmektedir. Her ne
kadar uygulamada mahkemeye yapilacak bir bagvuru ile evlenen kadinlarin soyadlarini tek
basina kullanma yolu acik olsa da buna iliskin bir kanun hiikmiiniin acil olarak yeniden
diizenlenmesi bir zorunluluk olarak karsimiza ¢ikmaktadir. Anayasa Mahkemesi’nin bu karari
verirken Avrupa’daki gelismeleri de dikkate aldigi anlasilmaktadir. Bu noktadan hareketle
calismamizda Kara Avrupast Hukuk Sistemine dahil olan Isvigre, Almanya ve Fransa’daki
diizenlemelere deginmenin hukukumuzda modern bir diizenlemenin getirilmesi i¢in yardimci
olacagin1 diisiinmekteyiz. Bunun disinda Birlesmis Milletler Kadinlara Kars1 Her Tiirli
Ayirimeiligin Onlenmesi Soézlesmesi’nin (CEDAW) ilgili hiikiimlerinin incelenmesinin de yol
gosterici niteligi gozden kagirilmamalidir. Esasen yeni bir hiikkmiin getirilmesinin de yeterli
olmayacagi sOylenebilir. Bunun sebebi, evlilik i¢inde dogan c¢ocugun soyadinin belirsizligi
sorununun da bu baglamda ortaya ¢ikacak olmasidir. Evli kadinin soyadi konusunda yasal bir
diizenlemenin getirilmesinden sonra gocugun soyadi konusunda da bir diizenleme getirilmesinin
bir ihtiya¢ oldugu kesindir. Calismamizda Anayasa Mahkemesi’nin ilgili kararina kisaca
deginildikten sonra Karsilastirmali Hukuk diizenlemelerinden hareketle hem ailenin hem de
evlilik i¢inde dogan cocugun soyadinin nasil belirlenecegi konusunda ortaya ¢ikabilecek sorunlar

i¢in ¢oziim Onerileri getirilecektir.

Anahtar kelimeler : cocuk , evli kadin, soyadi,evlilik , kadin erkek esitsizligi



SURNAME OF CHILD DEPENDING ON THE SURNAME OF THE MARRIED
WOMEN IN COMPARATIVE LAW AND SOLUTION SUGGESTIONS FOR TURKISH
LAW

ABSTRACT

Turkish Civil Code No. 743, one of the greatest achievements of our Republic, introduced many
revolutionary changes into our legal life when it came into force. It is certain that the law, which
provides important provisions emphasizing equality between men and women, has shortcomings
when modern times are taken into consideration. Although the Turkish Civil Code No. 4721,
which came into force on January 1, 2002, has eliminated the deficiencies in this sense to some
extent, it remains behind modern thought in terms of some provisions. One of these provisions
is about the woman's surname. According to the old law, until the change made in 1997, a woman
had to take her husband's surname upon marriage. With the change, the woman was given the
right to use her previous surname in front of her husband's surname. Turkish Civil Code No. 4721
has not changed this provision. It is seen that at the end of the 20th century, the principles of
equality between men and women brought by international agreements and the changes made in
the source Swiss Civil Code were not taken into consideration by the Turkish Legislator for a
long time, and the practice did not show a trend in this direction. This existing situation was
broken, albeit slightly, by a decision made by the Constitutional Court in 2013. Later, the decision
of the Constitutional Court on 22.02.2023 literally moved the stones. Taking into account the
previous individual applications and the case law of the local courts, especially after the General
Assembly Decision of the Supreme Court of Appeals in 2015, the Constitutional Court ruled for
the annulment of Article 187 of the Turkish Civil Code, which regulates the surname of married
women, creating inequality between spouses. formed an opinion. The Constitutional Court also
set a period of nine months for the annulment decision to come into force. Despite this period
expiring on 28.01.2024, it is observed that a new provision has not been replaced by the canceled
provision. Although in practice it is possible for married women to use their surnames alone by
applying to the court, it is an urgent necessity to amend a legal provision regarding this. It is
understood that the Constitutional Court also took into account the developments in Europe when
making this decision. From this point of view, we think that in our study, touching on the
regulations in Switzerland, Germany and France, which are included in the Continental European
Legal System, will help to introduce a modern regulation in our law. Apart from this, the guiding
nature of examining the relevant provisions of the United Nations Convention on the Elimination

of All Forms of Discrimination Against Women (CEDAW) should not be overlooked. In fact, it



can be said that introducing a new provision will not be sufficient. The reason for this is that the
problem of the uncertainty of the surname of the child born within the marriage will also arise in
this context. After introducing a legal regulation regarding the married woman's surname, it is
clear that there is a need to also introduce a regulation regarding the child's surname. In our study,
after briefly mentioning the relevant decision of the Constitutional Court, we will propose
solutions to the problems that may arise on how to determine the surname of both the family and

the child born within the marriage, based on the Comparative Law regulations.
Keywords:child, married women ,surname, marriage,the equality of women and men
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ALMAN HUKUKUNDAKI GELIiSMELER ISIGINDA TURK HUKUKUNDA
SIGINMACI COCUKLARIN EVLILIKLERINi YENIDEN DUSUNMEK

OZET

Cocuk yasta evliliklerden kasit, taraflardan en az birinin on sekiz yasindan kii¢iik oldugu
evliliklerdir. Birlesmis Milletlerin ¢ocuk evliliklerine karst tutumu cesitli Orgiitlerinin
yayimladigi raporlara konu olmustur. UNICEF ve UNFPA gibi Birlesmis Milletler organlari,
taraflardan birinin 18 yasin altinda oldugu birliktelikleri ¢cocuk evliligi olarak nitelendirmektedir.
1989 yilinda kabul edilen BM Cocuk Haklar1 S6zlesmesinde ¢ocuk yasta evlilikleri yasaklayan
bir hiikiim yer almamaktadir. Ancak bu evliliklerin s6zlesmede diizenlenen cocugun saglik hakki,
egitim hakki ve istismardan uzak tutulma hakkinin ihlali sonucu dogurabilecegi kabul
edilmektedir. S6zlesme’nin uygulanmasini goézeten Cocuk Haklar1 Komitesi, kiz ve erkek
cocuklar i¢in ebeveynlerin izni olsun ya da olmasin asgari evlilik yasinin 18’e ¢ikarilmasini

tavsiye etmektedir.

Giliniimiizde bile toplumsal, kiiltiirel, dini motivasyonlarla bu evlilikler maalesef 6zellikle kiz
cocuklar1 bakimindan zararli sonuglar ortaya c¢ikarmaktadir. BM Kadinlara Karsi Her Tiirli
Ayrmmciligim Onlenmesi Sozlesmesi (CEDAW) m. 16/2°’ye gére “Cocugun erken yasta
nisanlanmasi veya evlenmesi hi¢bir sekilde yasal sayilmayacak ve evlenme asgari yaginin
belirlenmesi ve evienmelerin resmi sicile kaydinin mecburi olmasi icin, yasama dahil gerekli tiim

onlemler alinacaktir”. Sozlesmede asgari bir evlenme yasi diizenlenmemis olmakla birlikte



Kadinlara Kars1 Ayrimeiligin Onlenmesi Komitesi 21 sayili tavsiye kararinda, kadin ve erkekler

icin asgari evlilik yasinin 18 olmasi gerektigini vurgulamaktadir.

Anilan Sozlesmelere taraf olan Almanya ve Tiirkiye bakimindan asgari evlenme yas1 kanunda
Oongoriilmiustiir. Nitekim Tiirk Medeni Kanunu m. 124 hiikmii uyarinca on yedi yagin1 doldurmus
bir kadin ya da erkek yasal temsilcisinin rizasiyla evlenebilir. Ancak, hakim olaganiisti
durumlarda ve pek Onemli bir sebeple on alti yasini doldurmus olan erkek veya kadinin
evlenmesine izin verebilir. Erginlik yasi olan on sekiz yasin altinda evlenmeye imkan taniyan bu
hiikiim O6gretide tartigmalara neden olmakla birlikte Tiirk hukuk diizeninde olagan evlenme
yasinin on yedi oldugu ve bu yasin altindaki kisilerin resmi yoldan evlenemeyecegi ifade
edilebilir. Alman hukukunda asgari evlenme yas1 Alman Medeni Kanunu’nun 1303 maddesine
gore on sekizdir. Bununla birlikte, her iki {ilkenin yasanan i¢ savas nedeniyle gelen gocmenlere
kapilarin1 agmalari, zellikle Suriye’de meri olan Islam hukuku kurallar1 uyarinca Almanya’da
ve Tiirkiye’de kabul edilen asgari evlenme yasinin altinda gegerli bir evlilik yapmis olan

cocuklarin durumun, bu iilkeler bakimindan degerlendirilmesi geregini ortaya ¢ikarmistir.

Mahkemeye intikal eden uyusmazliklarda mahkemelerin farkli kararlar vermesi sonucunda
Alman hukukunda kanun koyucu 2017 yilinda “Cocuk Evlilikler Miicadele Kanunu” ¢ikarak 16
yasini doldurmamis olan kisilerin yaptigi evliliklerin kesin hiikiimsiiz oldugunu ve bu evliliklerin
Almanya’da kamu diizeni nedeniyle taninmamasi gerektigini diizenlemistir. Kanun koyucunun
boyle genel bir diizenleme yapmasinin ve evlilikleri kesin hiikiimsiiz kilmasinin 6zellikle yine
kadinlarin temel haklarini zedeledigi ileri siiriilmiistiir. Kesin hiikiimsiiz sayilacak bu evliliklerde
de nafaka gibi konularin diizenlenmemesi elestirilere maruz kalmistir. Federal Alman Anayasa
Mahkemesi de Oniine gelen uyusmazliklarda cocuk yasta evliliklerle miicadelede 16 yasini
doldurmamus kisilerin evliliklerinin kesin hiikiimsiiz sayilmasinin yeterli olmadigini, 6zellikle
zayif konumda olan heniiz ergin olmayan ve korunmasi gereken kisileri (6zellikle kadinlarin)
yeterince koruyacak hukuki diizenlemelerin yapilmasi gerektigini vurgulamis ve kanun
koyucunun bu konuda 30.06.2024 tarihine gerekli diizenlemeleri yapmasi gerektigini

vurgulamaistir.

Bu tebligin amaci Alman hukukundaki gelismelerden hareketle en ¢ok Suriyeli siginmacinin

yasadigi iilkemizde benzer sorunlar ele alip degerlendirmektir.

Anahtar Kelimeler: Evlenme ehliyeti, ¢ocuk yasta evlilik, Suriyeli siginmacilar, evliligin

gecerliligi, cocuk evlilikleriyle miicadele.



RETHINKING THE MARRIAGES OF ASYLUM SEEKER CHILDREN IN TURKISH
LAW IN THE LIGHT OF DEVELOPMENTS IN GERMAN LAW

ABSTRACT

Child marriages are defined as marriages in which at least one of the parties is under the age of
eighteen. The attitude of the United Nations towards child marriages has been the subject of
reports published by various organisations. United Nations agencies such as UNICEF and
UNFPA refer to unions in which one of the parties is under the age of 18 as child marriage. The
UN Convention on the Rights of the Child, adopted in 1989, contains no provision prohibiting
child marriage. However, it is recognised that such marriages can lead to violations of the child's
right to health, right to education and right to be free from abuse. The Committee on the Rights
of the Child, which monitors the implementation of the Convention, recommends that the
minimum age for marriage be raised to 18 years for both girls and boys, with or without parental

consent.

Unfortunately, these marriages, which have social, cultural and religious motivations, still have
harmful consequences, especially for girls. According to the article 16/2 of the UN Convention
on the Elimination of All Forms of Discrimination against Women (CEDAW), " [t/ he betrothal
and the marriage of a child shall have no legal effect, and all necessary action, including
legislation, shall be taken to specify a minimum age for marriage and to make the registration of
marriages in an official registry compulsory". Although the Convention does not specify a
minimum age for marriage, the Committee on the Elimination of Discrimination against Women,
in its Recommendation No. 21, stresses that the minimum age for marriage should be 18 years

for both men and women.

Both in Germany and Turkey, which are parties to the above conventions, the minimum age for
marriage is set by law. According to the article 124 of the Turkish Civil Code, a man or woman
who has reached the age of seventeen may marry with the consent of his or her legal
representative. However, the judge may authorise the marriage of a man or woman who has
reached the age of sixteen in exceptional cases and for a very important reason. Although this
provision, which allows marriage before the age of eighteen, the age of majority, is controversial
in doctrine, it can be stated that the normal age of marriage in the Turkish legal system is
seventeen and persons below this age cannot be officially married. In German law, according to

the article 1303 of the German Civil Code, the minimum age for marriage is eighteen. However,



the fact that both countries have opened their doors to migrants arriving as a result of the civil
war in Syria, particularly in accordance with the rules of Islamic law in Syria, has highlighted
the need to evaluate the situation of children who have been validly married below the minimum

age of marriage recognised in Germany and Turkey.

As a result of the different decisions of the courts in the disputes referred to the Court, the
legislature enacted the "Act to Combat Child Marriage" in 2017 and regulated that marriages of
persons under the age of 16 are null and void, and that these marriages should not be recognised
in Germany for reasons of public order. It has been argued that by making such a general
provision and declaring marriages null and void, the legislature is violating the fundamental
rights of women in particular. The fact that issues such as maintenance are not regulated in these
null and void marriages has been criticised. The Federal Constitutional Court has also emphasised
in the cases before it that it is not enough to declare marriages of persons under the age of 16 null
and void in order to combat child marriage, and that legal provisions should be made to
adequately protect persons (especially women) who are in a weak position, who are not yet adults
and who need to be protected, and that the legislator should make the necessary provisions in this

regard by 30 June 2024.

The aim of this paper is to discuss and evaluate similar problems in our country, where the largest

number of Syrian asylum seekers live, on the basis of developments in German law.

Keywords: Capacity to marry, child marriage, Syrian asylum seekers, validity of marriage,

combating child marriages.
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BABA ILE COCUK ARASINDA SOYBAGININ KURULMASI VE SOYBAGININ
REDDI DAVASI

OZET

Soybagi, cocugun ana ve babasi arasindaki hukuki bir bag olarak ifade edilebilir. Tiirk
Hukukunda soybaginin tesis edilmesinde iki farkli husus yer almaktadir. Bunlardan ilki
cocugun ana ve babasi ile kan baginin bulunmasi, ikincisi ise evlat edinme iliskisinin
bulunmasidir. Tiirk Medeni Kanunu kan bagina dayanan soybaginin kurulmasinda ana
bakimindan dogumla bu iligkisinin kurulmasini diizenlerken, baba ile soybaginin kurulmasinda

evlilik, tanima ve babalik hitkmii diizenlemelerine yer vermektedir.

TMK m.282, ana ve babanin ¢ocuk ile soybagi kurulmasin farkli esaslara baglamistir.
Cocugu doguran ana oldugundan ana ile ¢ocuk arasindaki soybagi dogal yoldan kurulmaktadir.
TMK, cocuk ile baba arasinda soybaginin kurulmasi bakimidan “babalik karinesine” yer
vermistir. Buna gore, evlilik birlikteligi icinde dogan ya da evlilik birlikteligi i¢inde ana
rahmine diisen ¢ocugun, babasinin o evlilikteki koca oldugu karine olarak kabul edilmektedir.
TMK m.285/f.1°de evlilik devam ederken veya evliligin sona ermesinden baslayarak ii¢yiiz giin
icinde dogan ¢ocugun babasinin, koca oldugu ifade edilmektedir. Doktrinde babalik karinesi
olarak adlandirilan bu hiikiim yasal olarak “kanuni karine” anlaminda mevcut olsa da aslinda
kesin sonu¢ doguran bir karine olmayip, aksi ispat edilebilmesi miimkiin olan “adi karine”
niteligindedir.

Bazi durumlarda ¢ocuk evlilik birligi i¢inde dogmakla birlikte, kocanin baba olmasini
saglayan adi karinenin aksinin ger¢eklesmesi miimkiindiir. Bu durumda da soybaginin reddinin
saglanmast gerekecektir. Soybaginin reddi, baba ile ¢ocuk arasinda gegerli olan babalik

karinesinin, dava yoluyla ciiriitiilerek, ortadan kaldirilmas1 anlamina gelmektedir. Soybaginin

diizeltilmesi i¢in soybaginin reddi davasi agilmasi zorunluluk teskil etmektedir.
Bu davay1 agabilecek kisiler TMK hiikiimlerince sinirli olarak sayilmigtir. Buna gore;

1. Baba
2. Cocuk



3. Heniiz ergin olmayan ¢ocuk i¢in atanacak kayyim

4. Son olarak kocanin akil sagligini1 kaybetmesi, 6lmesi veya gaipligine karar verilmesi
durumunda kocanin altsoyu, annesi ve babasi veya baba oldugunu iddia eden
kisi soybaginin reddi davasi agma hakkina sahiptir.

Ancak ¢ok onemli olan bu hak cocugu doguran kadina taninmamistir. Anayasa
Mahkemesi 26.07.2023 tarihinde E.2023/37 numarali dosyada, 4721 sayili Tiirk Medeni
Kanunu’nun 286. maddesinin birinci fikrasinin Anayasa’ya aykiri olduguna ve iptaline,
iptal hiikmiiniin kararin Resmi Gazete’de yayimlanmasindan (20.10.2023) baslayarak

dokuz ay sonra yiiriirliige girmesine karar vermistir.

Uygulamada biiyiik 6nem tasiyan babalik karinesi ve soybaginin reddi davasi ile bu

konudaki Anayasa Mahkemesi karar1 bu tebligde tartisilacaktir.
Anahtar kelimeler : cocuk , baba , soybagi , evlilik , babalik karinesi

ESTABLISHMENT OF PATERNITY AND PATERNITY DISPUTE CASES
BETWEEN FATHER AND CHILD

Paternity can be defined as the legal bond between a child and their parents. In Turkish
Law, there are two distinct aspects regarding the establishment of paternity. The first is the
existence of a blood relation between the child and the parents, and the second is the
presence of an adoption relationship. The Turkish Civil Code regulates the establishment of
paternity based on blood relation through birth for the mother, while it addresses marriage,

recognition, and paternity rulings for the establishment of paternity with the father.

Article 282 of the Turkish Civil Code (TCC) differentiates the principles for establishing
paternity between the mother and father. Since the mother is the one who gives birth, the
paternity between the mother and child is established naturally. The TCC includes the
"presumption of paternity" for establishing paternity between the child and father.
Accordingly, a child born or conceived during a marriage is presumed to be the child of the
husband in that marriage. Article 285/1 of the TCC states that the child born during the
marriage or within three hundred days after the termination of the marriage is considered
the child of the husband. Although this provision, referred to as the presumption of paternity
in doctrine, is a "legal presumption," it is not an irrefutable presumption but a "rebuttable

presumption" that can be contested with evidence to the contrary.



In some cases, even though a child is born within a marriage, it is possible to disprove
the presumption of paternity of the husband. In such cases, the denial of paternity must be
established. The denial of paternity means disproving the presumption of paternity between
the father and the child through legal action. To correct the paternity, it is necessary to file

a denial of paternity lawsuit.

The persons eligible to file this lawsuit are limited by the provisions of the Turkish Civil
Code (TCC). Accordingly, the following individuals have the right to file a denial of

paternity lawsuit:

1. The father

2. The child

3. A guardian appointed for a minor child

4. In cases where the husband has lost mental capacity, died, or been declared missing,

the husband's descendants, parents, or a person claiming to be the father

However, this significant right is not granted to the woman who gave birth to the child.
On July 26, 2023, in case no. E.2023/37, the Constitutional Court ruled that the first
paragraph of Article 286 of the Turkish Civil Code No. 4721 was unconstitutional and
annulled it, with the annulment decision to take effect nine months after its publication in

the Official Gazette on October 20, 2023.

This paper will discuss the presumption of paternity, the denial of paternity lawsuit, and

the related Constitutional Court decision, which hold great importance in practice.
Keywords: child, father, paternity, marriage, presumption of paternity
Do¢. Dr. Seyda DURSUN KARAAHMETOGLU - Yalova Universitesi

ANA YA DA BABADAN BiRiNiN YENIDEN EVLENMESININ COCUGUN VELAYETI
UZERINE ETKIiSI (TMK M. 349)

OZET

Velayet hakki, genellikle kiiciiklerin, istisnai olarak da kisitlilarin bakim ve korunmalarinin
saglanmasi amaciyla onlarin kisi ve mallar1 iizerindeki ana ve babalarinin sahip olduklar1 yetki

ve haklarin biitiinii anlamina gelmektedir’. Dogum esnasinda ¢ocugun ana ve babasmim evli

° Mustafa Dural/Tufan Ogﬁz/Mustafa Alper Glimiig, Tiirk Ozel Hukuku Cilt ITI Aile Hukuku, Istanbul, 2023,
s. 375.



olmas1 durumunda ana ve baba birlikte velayet hakkina sahip olacaktir ve evlilik devam ettigi
stirece esler velayet hakkini birlikte kullanacaklardir. Bosanma halinde ise velayet, ¢ocuk

kendisine birakilan tarafa ait olacaktir (TMK m. 336/I1I).

Baz1 sebeplerin ortaya ¢ikmasi velayet durumu iizerinde degisiklige yol acabilir. Ana veya
babanin yeniden evlenmesi de bu durumlardan birisidir. TMK m. 349’a gore, kural olarak ana ve
babanin yeniden evlenmesi velayet durumuna dogrudan bir etki eden bir durum degildir. “Ancak,
cocugun menfaati gerektirdiginde velayet sahibi degistirilebilecegi gibi, durum ve kosullara gore
velayet kaldirilarak ¢ocuga vasi de atanabilir.” Dolaysiyla yasal olarak ana veya babanin bir
baskasi ile evlenmesi tek basina velayetin kaldirilmasi sebebi teskil etmemektedir. Ancak
cocugun menfaatine gore hakim somut olayda takdir hakkini kullanarak cocugun velayeti
hakkinda karar verecektir. Hilkmiin gerekcesinde de ancak cocugun menfaati gerektirdigi
takdirde ana veya babanin evlenmesinin velayetin degistirilmesine ya da kaldirilmasina sebebiyet

verecegi belirtilmistir.

Kural olarak velayetin kaldirilmasi sebepleri Kanun’da acik¢a sayilmigken, velayetin
degistirilmesi sebepleri yasal olarak diizenlenmemistir. Yargitay kararlarinda da anadan ya da
babadan birinin yeniden evlenmesi halinin velayetin degistirilmesini ya da kaldirilmasini
gerektirip gerektirmedigi hususu tetkik edilirken genellikle TMK m. 348’de yer alan velayetin
kaldirilmas: sebepleri dikkate alinmistir. Yiiksek mahkeme kimi durumlarda hem velayetin
kaldirilmasi hem de velayetin degistirilmesi i¢in TMK m. 348’de yer alan velayetin kaldirilmasi
sebeplerinin varligini ararken; kimi durumlarda ise TMK m. 348’de yer alan sebeplerin belirli
agirlikta olmamasi halinde yalnizca velayetin degistirilebilecegine hiikmedilebilecegini
belirtmistir. Baz1 durumlarda ise velayetin degistirilmesi i¢in ana veya babadan birinin evlenmesi
hususunun ¢ocugun menfaatini olumsuz yonde etkileyip etkilemedigi tartigsmasi yapilmistir. Bu
caligmada Yargitay kararlar1 ve doktrindeki goriisler dikkate alinarak ana veya babadan birinin
evlenmesinin hangi durumlarda velayetin kaldirilmasina hangi durumlarda ise velayetin

degistirilmesine sebep olacagi hususu ele alinacaktir.

Anahtar Kelimeler: velayet, ana ve babanin yeniden evlenmesi, velayetin degistirilmesi,

velayetin kaldirilmasi



THE EFFECT OF ONE OF THE PARENTS REMARRYING ON THE CUSTODY OF
THE CHILD (TCC ART. 349)

ABSTRACT

Custody rights generally refer to the entirety of the authority and rights that parents have over
the person and property of minors, and exceptionally over those of individuals under
guardianship, with the aim of ensuring their care and protection!®. In the event of the child's
parents being married at the time of birth, both the mother and father will have joint custody
rights, and as long as the marriage continues, the spouses will exercise custody rights jointly. In

case of divorce, custody will belong to the party to whom the child is entrusted (TCC, art 336/I11).

The emergence of certain reasons may lead to a change in the custody status. Remarriage of the
mother or father is one of these circumstances. According to Article 349 of the TCC, as a general
rule, the remarriage of the mother or father does not directly affect the custody status. “However,
when it is necessary for the child's benefit, the custody holder may be changed, and depending
on the circumstances, custody may be revoked, and a guardian may be appointed to the child.”
Therefore, legally, the remarriage of the mother or father with someone else does not constitute
a reason for revoking custody on its own. However, the judge will decide on the custody of the
child according to the child's best interests by exercising discretion in the specific case. It is also
stated in the reasoning of the judgment that only if it is necessary for the child's benefit, the

remarriage of the mother or father may lead to the alteration or revocation of custody.

While the reasons for revoking custody are explicitly listed in the law, the reasons for altering
custody are not regulated by law. In examining whether the remarriage of one of the parents
necessitates the alteration or revocation of custody, the issue is generally considered in light of
the reasons for revoking custody stated in Article 348 of the TCC. The Supreme court, in some
cases, seeks the presence of the reasons for revoking custody as stated in Article 348 of the TCC
for both revoking and altering custody, while in other cases, it specifies that if the reasons stated
in Article 348 of the TCC are not of a certain weight, only the alteration of custody can be ruled.

In some instances, there has been debate over whether the remarriage of one of the parents affects

10 Mustafa Dural/Tufan Ogﬁz/Mustafa Alper Giimis, Tiirk Ozel Hukuku Cilt ITI Aile Hukuku, Istanbul, 2023,
s. 375.



the child's best interests negatively when considering altering custody. This study will address
under which circumstances the remarriage of one of the parents will lead to the revocation of
custody and under which circumstances it will lead to the alteration of custody, taking into

account Supreme Court decisions and opinions in doctrine.

Key words: Custody, the remarriage of the mother or father, the altering of custody, the revoking

of custody.

Doc. Dr. Seda Irem CAKIRCA —istanbul Universitesi

KADIN iCiN BEKLEME SURESINI DUZENLEYEN TMK M. 132°NiN KADIN ERKEK
ESIiTLiGi BAGLAMINDA iNCELENMESI

OZET

4721 sayil Tiirk Medeni Kanunu’nun evlenme engelleri arasinda saydigi, “Kadin i¢in bekleme
stiresi” baglikli 132. maddesi, evliligi sona ermisse, kadinin, evliligin sona ermesinden baglayarak
lic yliz giin gecmedik¢e evlenmesine imkan vermemektedir. Bu siire dogurmakla ve kadinin
onceki evliliginden gebe olmadiginin anlasilmasi veya evliligi sona eren eslerin yeniden birbiriyle
evlenmek istemeleri hallerinde mahkeme karari ile kalkar. Soy bagi karisikligin1 engellemek
amaciyla, sadece kadinlar i¢in varligini slirdliren bu diizenlemenin, giincel tibbi gelismeler ve
TMK’nin babalik karinelerine iliskin hiikiimleri karsisinda gerekli olup olmadig: tartigmalidir.
Anayasa m. 10/f. 2°de acikga dile getirilen kadin erkek esitligi acisindan bakildiginda da sadece
kadinin yeniden evlenmek i¢in ii¢ yiliz giin beklemesi veya hakime basvurup bekleme siiresini
kaldiran bir karar almasinin zorunluluk olmasi degerlendirmeye tabi olmalidir. TMK m. 132
diizenlemesinin, Tiirkiye nin taraf oldugu temel hak ve 6zgiirliiklere iligkin en 6nemli uluslararasi
andlagmalardan olan Kadinlara Kargi Her Bigimiyle Ayrimciligin Ortadan Kaldirilmasi
Sézlesmesi’nin (CEDAW) 16. maddesine ve Avrupa Insan Haklari Soézlesmesi’nin 8. ve 14.
maddelerine aykir1 oldugu iddias1 doktrinde de dile getirilmeye baslanmistir. 2023 yilinda Avrupa
Insan Haklar1 Mahkemesi’nin bu diizenlemeye iliskin, Tiirkiye aleyhine verdigi ihlal karar1 da bu
baglamda degerlendirilmesi gereken giincel bir hukuki gelismedir. Nurcan Bayraktar (Basvuru
No: 27094/20, 27. 06. 2023) kararin1 verirken Avrupa Insan Haklar1 Mahkemesi’nin kullandig
gerekcelerin tartismaya acilip, degerlendirilmesi ve olast bir kanun degisikliginde dikkate

alinmasi gerekir. Bu ¢alismada da ilk olarak evlenme engelleri arasinda sayilan kadin i¢in bekleme



stiresinin TMK’da nasil ve hangi gerekgelerle diizenlendigi incelenecektir. Daha sonra ise
kanunun sadece kadinlar agisindan bir evlilik engeli niteliginde olan bu diizenlemesinin varlik
nedeni tartismaya acilacaktir. Bekleme siiresinin sadece kadin i¢in var olmast hem CEDAW
Komitesi kararlarinda hem de Avrupa Insan Haklar1 Mahkemesi kararlarinda kadin-erkek
esitliginin, ayrimcilik yasaginin ve 6zel hayatin korunmasi hakkinin ihlali niteligini haiz bir
diizenleme olarak goriiliip goriilmedigi son boliimde ele alinacaktir. Son olarak ise giincel hukuki
gelismeler de dikkate alinarak olmasi gereken hukuk acisindan (de lege ferenda) Oneriler

getirilecektir.

Anahtar Kelimeler: evlilik engelleri, bekleme siiresi, soybagi, tibbi gelismeler, kadin-erkek

esitligi.

ANALYSIS OF ARTICLE 132 OF THE TURKISH CIVIL CODE REGULATING THE
WAITING PERIOD FOR WOMEN IN THE CONTEXT OF EQUALITY BETWEEN
WOMEN AND MEN

ABSTRACT

Article 132 of the Turkish Civil Code No. 4721, titled “Waiting period for a woman”, does not
allow a woman to marry if her marriage has ended until three hundred days have passed since the
marriage ended. This period is lifted by giving birth and by a court decision in cases where it is
understood that the woman is not pregnant from her previous marriage or if the spouses whose
marriage has ended wish to remarry each other. It is debatable whether this provision, which exists
only for women in order to prevent confusion of paternity, is necessary with regard to current
medical developments and the provisions of the Turkish Civil Code on presumptions of paternity.
From the point of view of the equality of men and women, which is clearly stated in Article 10/f.
2 of the Constitution, the obligation for only the woman to wait for three hundred days to remarry
or to apply to the judge and obtain a decision lifting the waiting period should be subject to
evaluation. The claim that Article 132 of the TCC is contrary to Article 16 of the Convention on
the Elimination of All Forms of Discrimination against Women (CEDAW), which is one of the
most important international treaties on fundamental rights and freedoms to which Turkey is a
party, and Articles 8 and 14 of the European Convention on Human Rights has begun to be
expressed in the doctrine. In 2023 European Court of Human Rights gave a decision of violation

against Turkey regarding this regulation is a recent legal development that should be analyzed in



this context. The justifications used by the European Court of Human Rights in Nurcan Bayraktar
Case (Application No: 27094/20, 27. 06. 2023) should be discussed, analyzed and taken into
consideration in a possible amendment of the law. This study will first examine how and on what
grounds the waiting period for women, which is considered among the obstacles to marriage, is
regulated in the TCC. Then, the raison d'étre of this regulation, which is an obstacle to marriage
only for women, will be discussed. Whether the existence of a waiting period only for women is
considered a violation of equality between men and women, the prohibition of discrimination and
the right to protection of private life in the decisions of both the CEDAW Committee and the
European Court of Human Rights will be discussed in the last section. Finally, taking into account
the current legal developments, recommendations will be made in terms of the law that should be

(de lege ferenda).

Keywords: obstacles to marriage, waiting period, paternity, medical developments, equality

between men and women.
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ANAYASA MAHKEMESININ MK MD. 187 iLE iMTiHANI: BIR iPTAL KARARININ
GELISIiMI

Evlenen kadmin zorunlu olarak soyadini degistirmesi ile ilgili diizenlemeler uzun zamandir
tartisma konusudur. Bu konuyu diizenleyen eMK md. 153 ve MK md. 187 otuz yildan fazla bir
stiredir glindemimizdedir. Avrupa Konseyi’'ne iliye devletler arasinda da bu sekilde zorunlu soyadi
degisikligi diizenlemesine sahip tek iilke Tiirkiye’dir. Nitekim ilk olarak Avrupa Insan Haklar
Mahkemesinde goriilen Unal Tekeli v. Tiirkiye davasinda kadinin evlenmekle soyadini zorunlu
olarak degistirmesinin bir insan haklari ihlali oldugu kabul edilerek Tiirkiye aleyhine tazminata
hiikmedilmistir. Bu karar1 daha sonra Leventoglu Abdiilkadiroglu v. Tiirkiye, Tanbay Tiiten v.
Tirkiye ve Tuncer Giines v. Tirkiye davalar1 izlemis ve Tirkiye her seferinde mahkum
edilmistir. Ulusal diizeyde de Anayasa Mahkemesi’nin 6niine eMK md 153 ve MK md. 187 nin
iptali talepleri ile gidilmis fakat bu davalar her seferinde reddedilmistir. Buna mukabil, bireysel
basvuru yolunun agilmasiyla birlikte tamamen toplumsal cinsiyet rollerinin kabuliine dayanan bu
zorunlu soyadi degisikliginin Anayasa’da yer alan temel ilkelere aykirilik tasidigina yonelik
kararlar verilmeye baglamistir. Sevim Akat Eski basvurusuyla baslayan bu siirecte, evlenerek

otomatik olarak kocalarinin soyadini almak zorunda kalan kadinlar, dava agmak suretiyle de olsa



evlenmeden Onceki soyadlarini kullanma imkanina kavusmustur. Nihayet AYM 22 Subat 2023
tarih ve E. 2022/155 K. 2023/38 sayili karartyla bu durumun Anayasa’nin esitlik ilkesini
diizenleyen 10. maddesine yonelik bir ihlal olusturdugunu tespit etmis ve MK md. 187’yi iptal
etmistir. AYM ayn1 zamanda kararin Resmi Gazete’de yayinlanmasindan baslayarak dokuz ay
sonra yiirlirliige girmesini de uygun gormiis; karar 28 Nisan 2023 tarih ve 32174 sayili Resmi
Gazete’de yayinlanmig ve verilen dokuz aylik siire 28 Ocak 2024 tarihinde dolmustur. Tabii
olarak bu dokuz aylik siirenin verilmesinin sebebi kanunkoyucunun konuyla ilgili bir diizenleme
yapmak i¢in yeterli zamana sahip olmasini saglamak ve muhtemel bir kanun boslugunun 6niine
gecmektir. Bununla birlikte mahkeme tarafindan verilen siire kullanilmamis ve kanunkoyucu
konuyla ilgili hi¢bir diizenleme getirmemistir. Bu hukuki manzara karsisinda bazi1 sorularin
sorulmas1 ve birtakim tespitlerin yapilmasi kaginilmazdir. Oncelikle, agik bir diizenleme
olmamasi karsisinda evlenen ve kocasinin soyadini tasimak isteyen kadin ne yapacaktir? Ikinci
ve belki de bundan daha 6nemli soru ise farkli soyadi tasiyarak evlenen kadin ve erkegin kurdugu
evlilik birligi icerisinde dogan c¢ocuk hangi soyadini alacaktir? Tebligimizde AYM’nin iptal
kararina kadar olan siire¢ ve karardaki tespitler ele alindiktan sonra bu sorularin cevaplari

aranacak ve bazi ¢ozlim onerileri sunulacaktir.

Anahtar kelimeler: kadin, soyadi, evlilik, kanun boslugu, iptal, Anayasa Mahkemesi, esitlik

ilkest

CONSTITUTIONAL COURT’S CHALLENGE WITH ART. 187 CC: EVOLUTION OF
AN ANNULMENT

ABSTRACT

The regulations on the compulsory change of surname of a married woman have been a subject
of debate for a long time. Article 153 of the abrogated Civil Code and Article 187 of the current
Civil Code have been on our agenda for more than thirty years. Among the member states of the
Council of Europe, Turkey is the only country with such a compulsory change of surname
regulation. As a matter of fact, in the Unal Tekeli v. Turkey case, which was first heard by the
European Court of Human Rights, it was accepted that the compulsory change of a woman's
surname upon marriage was a violation of human rights and compensation was awarded against
Turkey. This judgement was followed by Leventoglu Abdiilkadiroglu v. Turkey, Tanbay Tiiten v.

Turkey and Tuncer Giines v. Turkey and Turkey was convicted each time. At the national level,



the Constitutional Court has also been approached with requests for the annulment of Article 153
of the abrogated Civil Code and Article 187 of the Civil Code, but these cases have been rejected
each time. Despite these rejections, with the opening of the individual petition procedure,
judgements have started to be rendered on the grounds that this compulsory surname change,
which is based entirely on the acceptance of gender roles, is contrary to the fundamental
principles of the Constitution. In this process, which started with the Sevim Akat Egki application,
women who were automatically obliged to take their husbands' surname upon marriage were able
to use their surname before marriage, albeit by filing a lawsuit. Finally, with its decision dated
22 February 2023 and numbered E. 2022/155 K. 2023/38, the Constitutional Court determined
that this situation constituted a violation of Article 10 of the Constitution regulating the principle
of equality and cancelled Article 187 of the Civil Code. The Constitutional Court also deemed it
appropriate for the decision to enter into force nine months after its publication in the Official
Gazette. The decision was published on April 28th, 2023, hence the nine-month period expired
on 28 January 2024. Evidently, the reason for granting this nine-month period is to ensure that
the legislator has enough time to make a regulation on the subject and to prevent a possible legal
void. However, the deadline given by the court was not utilized and the legislator did not
introduce any regulation on the subject. In the presence of this legal landscape, it is inevitable to
ask some questions and make some observations. Firstly, in the absence of a clear regulation,
what should a woman who gets married and wants to bear her husband's surname do? Secondly,
and perhaps more importantly, which surname will be taken by the child born within the marriage
established by a man and a woman who have different surnames? In our presentation, after
discussing the process until the abrogation decision of the Constitutional Court and the findings

in the decision, answers to these questions will be sought and some solutions will be offered.

Keywords: woman, surname, marriage, legal void, abrogation, Constitutional Court, principle

of equality
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KONUT KiRALARINDA KiRA BEDELININ ARTISININ YUZDE YiRMi$ BES ILE
SINIRLANMASININ ANAYASAYA UYGUNLUGU

OZET

Tirk Borglar Kanunu’nda 8.6.2022 tarihinde eklenen gecici madde 1 ile “Konut kiralar:
bakimindan bu maddenin yiiriirliige girdigi tarih ila 1.7.2023 (bu tarih dahil) tarihleri arasinda
venilenen kira dénemlerinde uygulanacak kira bedeline iliskin anlagmalar, bir onceki kira yilina
ait kira bedelinin yiizde yirmi besini gecmemek kosuluyla gecerlidir. Bir onceki kira yilinin
tiiketici fiyat endeksindeki oniki aylik ortalamalara gore degisim oranmmin yiizde yirmi begin
altinda kalmast halinde degisim orani gegerlidiv. Bu kural, bir yildan daha uzun siireli kira
sozlesmelerinde de uygulanir. Bu oranlari gececek sekilde yapilan sozlesmeler, fazla miktar
yoniinden gegersizdir.” hiikmii getirilmistir. 14.7.2023 tarihli gecici madde 1 ile bu siire 1.7.2024
tarihine kadar uzatilmistir. TUIK 2023 yilinda %64.77, 2022 yilinda % 64.3 yillik enflasyon orani
aciklamistir. Gergek enflasyon oranlarinin resmi olarak agiklanandan ¢ok daha yiiksek oldugu
tahmin edilmektedir. Enflasyona ek olarak 24.2.2022 tarihinde Rusya’nin Ukrayna’y1 isgali ve
6.2.2023 tarihinde Kahramanmaras depremleri sonrasinda yasanan hane halk: yer degisiklikleri
cercevesinde konut talebindeki olaganiistii artislar yasanmis ve bu artislar da kira bedelleri hizla
yiikselmesinde etkili olmustur. Zikredilen bu sinirlamaya ve gelismelere bagli olarak kisa siirede

eski ve yeni kiracinin 6dedigi kira bedeli arasinda birgok bdlgede ugurum ortaya ¢ikmastir.

Karsilastirmali hukuka bakildiginda barinma hakkinin temini i¢in bir¢ok iilkenin konut kirasinda
kira bedellerinin belirlenmesine miidahale ettigi goriilmektedir. Farkli iilkelerde kira artis
siirlamalari, kira tavani belirlemeleri ve kisa stireli konut kiralamalarinin izne tabi tutulmasi gibi
onlemler uygulanmaktadir. Bu gibi tedbirlerin uygulandigi her iilkede de bu sinirlamalarin

Anayasa’ya uygunlugu sorgulanmistir. ~ Nitekim Tiirk Anayasa Mahkemesi’nin de kira



sinirlamalarma iliskin 6nceki tarihli kararlar1 vardir. AIHM’in de bu konuda Tiirk hukukuna 1s1k

tutabilecek onemli i¢tihadi mevcuttur.

ki yil {ist iiste getirilen ve uzatilmasi miimkiin olan azami yiizde yirmi bes kira artisi
sinirlamasiyla sozlesme serbestisine ve kiraya verenin anayasal anlamda miilkiyet hakkina
miidahale edildigi acgiktir. Getirilen siirlama kamu yarar1 amaci tasisa bile kira bedellerinin
dizginlenmesinde etkili olmamistir. Tersine bu sinirlama nedeniyle kiraya verenler yeni kira
bedellerini belirlerken olast bir artis sinirlamasini bastan kira bedelini yiiksek tutma yoluna
gitmektedir. Ayrica eski kiract ve yeni kirac1 arasindaki kira bedelinde ortaya ¢ikan carpici
farklilik nedeniyle kira uyusmazliklarinin sayis1 hizla artmis ve neredeyse bir kira ihtilafinin
tarafi olmayan kimse kalmamistir. Bu agiklamalar ¢ercevesinde miidahalenin Anayasa’ya

uygunlugu sorgulanmalidir.

Anahtar kelime: Kira artisi, kiracinin korunmasi, miilkiyet hakki, temel haklarin

sinirlandirilmasi, anayasaya uygunluk

CONSTITUTIONALITY OF LIMITING RENT INCREASES TO TWENTY-FIVE
PERCENT IN RESIDENTIAL LEASES

ABSTRACT

Temporary Article 1, added to the Turkish Code of Obligations on June 8, 2022, stipulates that
agreements regarding the rent to be applied in renewed lease periods between the effective date
of this article and July 1, 2023 (inclusive) shall be valid under the condition that they do not
exceed twenty-five percent of the rent of the previous lease year. If the change rate based on the
twelve-month averages of the consumer price index of the previous lease year remains below
twenty-five percent, the change rate shall apply. This rule shall also apply to lease agreements
lasting longer than one year. Contracts made to exceed these rates are invalid in terms of excess
amount. Temporary Article 1, dated July 14, 2023, extended this period until July 1, 2024.
TURKSTAT announced an annual inflation rate of 64.77% for 2023 and 64.3% for 2022. It is
estimated that the actual inflation rates are significantly higher than officially announced. In
addition to inflation, extraordinary increases in housing demand occurred following Russia's
invasion of Ukraine on February 24, 2022, and the earthquakes in Kahramanmaras on February

6, 2023, leading to household relocations, which also contributed to rapid increases in rent prices.



Due to the mentioned restriction and developments, a significant gap has emerged in a short

period between the rent paid by old and new tenants in many regions.

Comparative law reveals that many countries intervene in determining rent prices to ensure the
right to housing. Various measures such as rent increase limitations, rent ceilings, and permission
requirements for short-term residential leases are implemented in different countries. The
constitutionality of such limitations has been questioned in every country where these measures
are applied. Indeed, the Turkish Constitutional Court has previous rulings regarding rent
limitations, and there is significant jurisprudence from the ECtHR that can shed light on Turkish

law.

It is evident that the maximum twenty-five percent rent increase limitation imposed for two
consecutive years and extendable constitutes an interference with freedom of contract and the
lessor's constitutional right to property. Although the imposed limitation may serve the public
interest, it has not been effective in restraining rent prices. On the contrary, lessors tend to set
higher rent prices from the outset to circumvent potential increase limitations. Additionally, due
to the striking difference in rent between old and new tenants, the number of rent disputes has
rapidly increased, and almost no one remains unaffected by a rent dispute. In this context, the

constitutionality of the intervention should be questioned.

Keywords: Rent increase, tenant protection, right to property, limitation of fundamental rights,

constitutionality
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KiRALANANIN AiLE KONUTU OLMASI HALINDE YAZILI TAHLIYE
TAAHHUDUNUN GECERLILIiGi

OZET

Tirk Borglar Hukukuna hakim olan ilke irade 6zerkligi ilkesidir. Bu ilkeden dogan sézlesme
ozgurliigii ilkesi, taraflara sozlesme yaparken s6zlesmenin tarafini segme hususunda 6zgiirliik
tanimaktadir. Bu ilkenin kira s6zlesmesi bakimindan istisnasint TBK m. 349 ve TMK m. 194

hiikiimleri ¢ergevesinde aile konutuna saglanan koruma olusturmaktadir.



Son dénemde kiralayan ile kiraci arasinda yasanan uyusmazlik ve yargiya tasinan uyusmazliklara
bagli dosya sayisinda artig bulunmaktadir. Glincel durumda kiralayan Tiirk Borglar Kanununda
yer alan kiraciy1 koruyan hiikiimler hilafina taginmazin tahliyesi i¢in yasal yollar aramakta, kiract
ise taginmazda oturmay1 silirdiirmek istemektedir. Uygulamada yeni kiralama yapilirken sekli
olarak gecerlilik kosullar1 gozetilmek suretiyle tahliye taahhiidii alinmaktadir. Ancak, sekli olarak
olmasi gerektigi gibi diizenlenmis gibi gosterilen bu tahliye taahhiitlerinde Yarg: kararlarinin
aksine kiralanin teslimi aninda ve hatta 6ncesinde tahliye taahhiidii zorunlu olarak kiracidan talep
edilmektedir. Kira sozlesmesini akdedilmek i¢in sart kosulan tahliye taahhiidiinii imzalamak

zorunda kalan es kiraci sifatin1 kazanmaktadir.

Kiraci esin tahliye taahhiidiinii tek bagina imzalamas1 halinde tahliye taahhiidiiniin gecerliligi aile
konutu korumasina iligkin hiikiimler ¢ergevesinde degerlendirilmelidir. Bu noktada aile konutu
serhinin hukuki niteligi korumanin kapsamini belirlemek yoniinden 6nem arz etmektedir. Serhin
kurucu etkisi oldugu kabuliinde; serh verilmeyen haller yoniinden aile konutu korumasi serh ile
kurulmus olmadigindan serh verilmeyen haller koruma kapsami disinda kalir. Oysa ki kanun
koyucunun TMK m. 194 ve TBK m. 349 hiikmiinii emredici hiikiim olarak diizenlemesi iradesi
karsisinda, aile konutu serhinin agiklayict etkisi oldugu kabul edilmelidir. Bu durumda, serh
bulunmasa dahi aile konutu korumasindan faydalanmak miimkiindiir. Aile konutu vasfi eslerin
rizasi ile ortadan kaldirilamayacagi gibi agik riza da ancak belirli bir iglem yoniinden verilebilir.

O halde serh verilmese dahi aile konutu korumasindan faydalanilabilmelidir.

Aile konutu korumasindan faydalanmak isteyen esin, tahliye taahhiidiine rizasinin sekli de
taahhiidiin gecerliliginde 6nem arz etmektedir. Yazili tahliye taahhiidiinde aile konutu
korumasindan yararlanan esin de imzasinin bulunmasi veya sozlii rizanin yeterli olmasi
ihtimalleri degerlendirilmelidir. TBK m. 349 hiikmii a¢ik riza lafzin1 kullanmaktadir. Bu ifadeye
yazili sekli zorunlu kildig1 anlami1 vermek giictiir. Yazili riza gegerlilik sekli degilse de ispat sekli
olarak islevseldir. Zira rizanin varligini ispat yiikii kiralayana aittir. Aile konutu korumasindan
yararlanmak isteyen esin aile konutunun tespiti davasi acarak ve sikayet yoluna bagvurarak

tahliyeye iliskin icra takibini durdurmasi ve iptal ettirmesi giindeme gelebilmektedir.

Calismamizda aile konutuna saglanan korumanin hukuki niteligi doktrin ve uygulamadaki farkl
gorlsler cercevesinde degerlendirilerek, yazili tahliye taahhiidiinde esin rizasinin taahhiidiin

gecerliligine etkisi degerlendirilecektir.

Anahtar Kelimeler: kira sdzlesmesi, tahliye, tahliye taahhiidi, aile konutu, kiralayan, kiraci.



VALIDITY OF THE WRITTEN EVICTION UNDERTAKING IN CASE THE RENTED
PROPERTY IS A MATRIMONIAL HOME

ABSTRACT

The principle that dominates the Turkish Code of Obligations is the principle of autonomy of
will. The principle of freedom of contract arising from this principle gives the parties the freedom
to choose the party to the contract. The exception to this principle in terms of the rental agreement
is the protection provided to the matrimonial home within the framework of Article 349 of the

TCO and Article 194 of the TCC.

Recently, there has been an increase in the number of disputes between the lessor and the tenant
and the number of files related to the disputes brought to the judiciary. In the current situation,
the lessor seeks legal remedies for the eviction of the immovable in violation of the provisions
protecting the tenant in the Turkish Code of Obligations, while the tenant wants to continue to
reside in the immovable. In practice, an eviction undertaking is obtained by considering the
formal validity conditions when making a new rental agreement. However, contrary to the
judicial decisions, in these eviction undertakings, which are shown to be arranged as they should
be, the eviction undertaking is compulsorily requested from the tenant at the time of delivery of
the lease and even before. The spouse who is obliged to sign the eviction commitment required

to conclude the rental agreement gains the title of tenant.

If the tenant spouse signs the eviction undertaking alone, the validity of the eviction undertaking
should be evaluated within the framework of the provisions regarding the protection of the
matrimonial home. At this point, the legal nature of the annotation of the matrimonial home is
important in terms of determining the scope of the protection. If it is accepted that the annotation
has a constitutive effect, since the protection of the matrimonial home is not established by the
annotation, the cases that are not annotated are outside the scope of protection. However, in the
face of the will of the legislator to regulate Article 194 of the TCC and Article 349 of the TCO
as mandatory provisions, it should be accepted that the annotation of the matrimonial home has
an explanatory effect. In this case, it is possible to benefit from the protection of the family
residence even if there is no annotation. The status of family residence cannot be removed with

the consent of the spouses, and explicit consent can only be given in terms of a specific



transaction. Therefore, it should be possible to benefit from the protection of matrimonial home

even if there is no annotation.

The form of consent of the spouse who wants to benefit from the protection of the family
residence from the eviction commitment is also important for the validity of the commitment.
The written eviction undertaking should include the signature of the spouse who benefits from
the protection of the matrimonial home, or the possibility of verbal consent being sufficient
should be evaluated. Article 349 of the TCO uses the expression of explicit consent. It is difficult

to interpret this expression as requiring a written form.

Although written consent is not a form of validity, it is functional as a form of proof. This is
because the lessor bears the burden of proving the existence of consent. The spouse who wants
to benefit from the protection of the matrimonial home may stop and cancel the enforcement
proceedings regarding the eviction by filing a lawsuit for the determination of the matrimonial

home and by filing a complaint.

In our study, the legal nature of the protection provided to the matrimonial home will be evaluated
within the framework of different opinions in doctrine and practice, and the effect of the consent
of the spouse in the written eviction commitment on the validity of the commitment will be

evaluated.

Key Words: rental agreement, eviction, eviction undertaking, matrimonial home, lessor, tenant.
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TBK KAPSAMINDA URETICININ SORUMLULUGU
OZET

Tiirk Ticaret Kanunu ve Tiirk Bor¢lar Kanunu’nda, ayipli mal iireten iireticinin alictya karsi
sorumlu olacagina yonelik agik bir diizenleme bulunmamaktadir. TBK m. 219 vd.’da ayiptan
sadece saticinin sorumlu olacagi ifade edilmesine karsin, bu diizenlemenin, her kosulda alicinin
zararlarin1 karsilamakta yeterli oldugunu sdylemek miimkiin olmayacaktir. Ornegin, 5 Milyon
TL’lik bir 1s makinesi satin alan tacirin aracinda iiretim ayibinin bulunmasi halinde, iireticinin
de sorumluluguna gidilebecek midir? Yine bu satis1 gergeklestiren isletmenin kapanmis olmasi

halinde, alic1, zararinin tazmin edilmesini kimden talep edebilecektir?



Kanaatimize gore, Kanun’un lafzinda, sadece ‘““satic1” ibaresi gectigi icin, daraltici bir yoruma
gidilmesi hatal1 olacaktir. TBK’da diizenlenen satis hiikiimlerini dar yorumladigimizda, mali
iireten imalat¢inin veya i¢ piyasaya sunan ithalat¢inin sorumsuzlugu s6z konusu olacaktir - ki
bunun kabuliiniin miimkiin olmayacagi kanaatindeyiz. Konu ile ilgili olarak, Yargitay Daireleri
arasinda da goriis farkliligi bulunmaktadir. Yargitay 11. Hukuk Dairesi'nin 30.06.2021 T.,
2020/5083 E., 2021/5398 K. sayili kararinda, iireticinin sorumlu tutulabilmesi i¢in iiretici ile
alic1 arasinda akdi bir iliski olmasinin zorunlu olmadig, iireticinin sorumlulugunun haksiz
fiilden kaynaklandigi belirtilmistir. Bununla birlikte, TBK’daki diizenlemenin spesifik olarak
satictyr sorumlu tuttugu, iretici ve ithalatcinin sorumlulugunun bulunmadig goriisii de
mevcuttur. Bu goriise gore, liretici ile alici arasinda herhangi bir satim akdi bulunmamaktadir.
Bu nedenle, sozlesmenin tarafi olmayan kisilerin, ayiptan sorumlu olmasi da miimkiin
olmayacaktir. Nitekim Yargitay 19. Hukuk Dairesi’nin 16.05.2019 T., 2018/3744 E. 2019/3262
K. sayil1 kararinda, ticari bir satista, lireticinin sorumlu olmayacagina karar verilmistir.

TBK’da diizenlenen satis sdzlesmesi, genel olarak alici-satic iligkisi {izerine kurulu oldugu
icin, Ozel olarak fiiretici veya ithalat¢idan bahsedilmemis olmasinin, bu kisilerin sorumlu
tutulmak istenmedigi seklinde yorumlanamayacag1 goriisiindeyiz. Ureticinin ayipli iiriinden
kaynaklanan sorumlulugunun bulunmayacagi yoniinde agik bir diizenleme olmadig siirece,

ireticinin sorumluluguna gidilebilecegi kanaatindeyiz.

Ureticinin ayipli {iriin nedeniyle iigiincii kisilerin mallarina veya canlarina gelen zararlari
karsilamas1 gerektigi ve bunun hukuksal sebebinin de haksiz fiil oldugu aciktir. Ote yandan,
ticiincii kisiler blinyesinde bir zarar dogmamis olsa bile; ayipl iiriin nedeniyle alicinin bir
zararinin dogdugu da agiktir. Bu durumda dahi tireticinin sorumluluguna gidilmesinin miimkiin
oldugu, yine hukuksal sebebin haksiz fiil sorumlulugu olacag kanaatindeyiz. Bununla birlikte,
kanaatimize gore ayiph {iriin nedeniyle iireticiye basvurulacak hallerde, alict TBK m.

227/I’deki se¢imlik haklar1 degil, 227/1I’de yer alan tazminat hakkini kullanabilecektir.

Netice olarak, TBK kapsamindaki bir satim akdinde, ayipli mal satilmis olmasinin, {ireticinin
sorumlulugunu ortadan kaldirmayacagi, ireticinin de ayipli bir sekilde iiretmis oldugu bu

iriinlerden dolayz, {irlinii satin alan alicinin zararlarimi kargilamasi gerektigi kanaatindeyiz.

Anahtar Kelimeler: Ureticinin sorumlulugu, ayip, haksiz fiil.



LIABILITY OF THE MANUFACTURER UNDER THE SCOPE OF THE TURKISH
CODE OF OBLIGATIONS
ABSTRACT

There is no clear regulation in the Turkish Commercial Code and the Turkish Code of
Obligations stating that the manufacturer who produces defective goods will be liable to the
buyer. Although it is stated in Turkish Code of Obligations Article 219 etc. that only the seller
will be responsible for the defect, it will not be possible to say that this regulation is sufficient
to cover the buyer's losses under all circumstances. For example, if there is a manufacturing
defect in the vehicle of a trader who purchased a construction machine worth 5 Million TL, will
the manufacturer be held responsible? So, if the business that made this sale is closed, from

whom can the buyer demand compensation for his losses?

In our opinion, it would be wrong to make a restrictive interpretation just because the “wording”
of the Law includes the phrase "seller". When we narrowly interpret the sales provisions
regulated in the Turkish Code of Obligations, the manufacturer who produces the goods or the
importer who offers them to the domestic market will be irresponsible. However, we think that
this will not be accepted. There are also differences of opinion among the Supreme Court
Chambers regarding the issue. In the decision of the 11th Civil Chamber of the Supreme Court
of Appeals dated 30.06.2021, Case number 2020/5083, Decision number 2021/5398, it was
stated that it is not necessary for there to be a contractual relationship between the manufacturer
and the buyer in order for the manufacturer to be held responsible, and that the liability of the
manufacturer arises from tort. However, there is also the opinion that the regulation in the
Turkish Code of Obligations specifically holds the seller responsible, while the manufacturer
and importer are not responsible. According to this view, there is no sales contract between the
manufacturer and the buyer. For this reason, it will not be possible for people who are not parties
to the contract to be responsible for the defect. As a matter of fact, in the decision of the 19th
Civil Chamber of the Supreme Court of Appeals dated 16.05.2019 , (2018/3744 Case Number,
2019/3262 Decision Number), it was decided that the manufacturer will not be responsible in a

commercial sale.

Since the sales contract regulated in the Turkish Code of Obligations is generally based on the
buyer-seller relationship, the fact that the manufacturer or importer is not specifically
mentioned cannot be interpreted as not wanting to hold these people responsible. Unless there
is a clear regulation stating that the manufacturer will not be held responsible for a defective

product, the manufacturer may be held responsible.



It is clear that the manufacturer must cover the damages to third parties' property or lives due
to the defective product, and the legal reason for this is tort. On the other hand, even if no harm
has occurred to third parties; It is also clear that the buyer suffers a loss due to the defective
product. Even in this case, we think that it is possible to hold the manufacturer responsible, and
the legal reason should be tort liability. However, in our opinion, in cases where an application
is made to the manufacturer due to a defective product, the buyer will be able to use the
compensation right in Article 227/11, not the optional rights in Article 227/I of the Turkish Code
of Obligations.

As a result, we believe that in a sales contract within the scope of the Turkish Code of
Obligations, the fact that defective goods have been sold does not eliminate the liability of the
manufacturer, and that the manufacturer must compensate the losses of the buyer who

purchased the product due to these defective products.

Keywords: Manufacturer's liability, defect, tort.
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BELIRLiI BiR MESLEGE YONELIiK KUCULTUCU iFADELER NEDENIiYLE
TAZMINAT DAVASI ACILABILIR Mi? UYE VE DERNEK YONUNDEN AYRI
DEGERLENDIRME

OZET

Kisilik hakkina dahil temel degerlerden olan haysiyet ve onura yonelik saldirilar halinde diger
davalarin yaninda maddi ve manevi tazminat davast agmak miimkiindiir. Haysiyet ve onura
yonelik saldirilarin 6zellikle teknolojideki gelisme ve sosyal medyanin yogun kullanimina baglh
olarak artt181 ise bir gercektir. Peki dogrudan bir kisiyi hedef almayan, belirli bir meslege yonelik
kiictiltiicti ifadeler nedeniyle o meslege mensup kisinin kisilik hakkinin ihlal edildigi iddiasiyla
tazminat davast agmasi miimkiin midiir? Somut olaydaki her o6zelligin dikkate alinmasi
gerekmekle birlikte Yargitay igtihatlarinda bu hususta bir birlik oldugunu sdylemek giictiir. Buna
ilaveten kisilik hakkina saldir1 nedeniyle tazminat istemini i¢eren davalarda, agik¢a kanunda yer
almamakla birlikte ictihatlar ile hukukumuza giren matufiyet sartinin mevcudiyetinin arandigini
belirtmek gerekir. Matufiyet sart1 igtihatlarda adi, sani, kimligi belli olmasa da ona yoneldigi
konusunda kusku birakmayacak sekilde ithamlara, yonelimlere yer veren ifadeler olarak kabul
edilmektedir. Hakime genis bir takdir yetkisi birakan bu tanimin altinin doldurulmasi amaci ile

tebligin ilk bolimiinde igtihatlara ve somut 6rneklere yer vermek amaclanmaktadir.

Tebligin ikinci boliimiinde ise bir dernek seklinde orgiitlenen meslek birliginin, tiyelerinin kisilik
hakki zedelendiginden bahisle tazminat davasi agip agamayacaginin tartigilmasi

hedeflenmektedir.

Bu kapsamda esas almmasi gereken, kolektif hukuki yarar1 saglamak i¢in Ongoriilen
yontemlerden topluluk davalarimi diizenleyen HMK m. 113 hiikmiidir. HMK m. 113 hiikmii
uyarinca dernekler ve diger tiizel kisiler; statiileri ¢er¢evesinde, iiyelerinin veya mensuplarinin
yahut temsil ettikleri kesimin menfaatlerini korumak i¢in ilgili hiikiimde 6ngoriilen davalari
acabilir. Burada tartisilmas1 amaclanan ilk husus esasen bir dava sartt olan; ancak madde
hiikmiinde yer almayan kolektif yararin tespitidir. Kolektif yararin mevcut olmasi halinde bu defa
dernegin statiisii ¢ergevesinde ifadesinin acgiklifa kavusturulmasi amaglanmaktadir. Dernek
tiiziigiinde topluluk davasi agma yoniinde yetki bulunmamasi halinin ayrica irdelenmesi
hedeflenmektedir. Buna ilaveten belirtilmesi gereken husus HMK m. 113 hiikmiinde dernege,

iyeleri adina tazminat davasi agma imkani taninmadigidir. Bunun gerekgelerinden biri de her



liyenin ugrayacagi zararin farkli olmasina bagli olarak topluluk davasi yolu ile tek elden agilacak
davada yasanacak ispat giligliigli ve tazminatin liyeler arasinda paylastiriimas: giicligidiir.
Topluluk davasinda tazminat talebinin ileri siirlilememesi nedeniyle bu davalar ile amacglanan
hukuki korumanin tam olarak gerceklesmedigi de doktrinde ifade edilmektedir. Bu nedenle
caligmamizda baglantili oldugu kadari ile tazminat talebini miimkiin kilan 6rnek hukuk

sistemlerinin aktarilmasi amag¢lanmaktadir.

Anahtar Kelimeler: onur, kisilik hakki, matufiyet, dernek, topluluk davasi

CAN COMPENSATION CLAIMS BE FiLED DUE TO DEMEANING STATEMENTS
TARGETING A SPECIFiC PROFESSiON? SEPARATE EVALUATION REGARDING
MEMBER AND ASSOCIATIiON

ABSTRACT

In cases of attacks against dignity and honor, which are fundamental values included in the right
of personality, it is possible to file claims for compensation for both pecuniary and non-pecuniary
damages alongside other lawsuits. It shall be mentioned that such attacks have increased due to
advancements in technology and the widespread use of social media. What if the demeaning
statements are directed towards a specific profession without directly targeting an individual of
that profession? Is it possible for individuals belonging to that specific profession to file a lawsuit
for compensation claiming that their personal rights have been violated? While it is essential to
consider every aspect of the specific case, it shall be mentioned that there is not a consensus
within the jurisprudence of Supreme Court. Additionally, although not explicitly stated in the
law, the requirement of attribution has been introduced into our legal system through
jurisprudence in such lawsuits. Thus, it shall be mentioned that the requirement of attribution in
judicial precedents is understood as statements or allegations that unequivocally target
individuals although not explicitly naming or identifying them. To clarify this broad judicial
discretion, the first part of the presentation aims to provide jurisprudential analysis and concrete

examples.

The second part of the presentation aims to discuss whether an association can file a

compensation lawsuit on the grounds that the personal rights of its members have been violated.



Within this framework, the relevant provision to be considered is Article 113 of the Code of Civil
Procedure (HMK), which regulates class actions as a method for ensuring collective legal
interests. According to HMK Art. 113, associations and other legal entities may file lawsuits
stipulated in the relevant provision to protect the interests of their members, affiliates, or the
groups they represent, within the scope of their statutes. Therefore, first subject intended for
discussion herein is the determination of collective interest, which serves as a procedural
requirement for a lawsuit but is not explicitly outlined in the article itself. In the event of the
existence of collective interest, the clarification of the related provision as within the scope of
their statutes shall also be discussed. The possibility of the absence of authority within the
association's bylaws to initiate class action suits is further intended to be examined. Additionally,
it should be noted that Article 113 of HMK does not grant association to file lawsuit for
compensation on behalf of its members. One of the reasons is the difficulty in providing evidence
and the complexity of distributing compensation among members in a class action suit, due to
the varying damages suffered by each member. In legal doctrine, it is expressed that the intended
legal protection may not be fully realized through class action lawsuits due to the inability to
claim compensation. Therefore, our study aims to present examples of legal systems that allow

for compensation claims, to the extent that are relevant.

Keywords: honor, right of personality, attribution, association, class action
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PAYLI MULKIYET KONUSU TASINMAZLARDA KiRA SOZLESMESININ SONA
ERDIRILMESINE iLiSKIN iISTANBUL BOLGE ADLIYE MAHKEMESI 35. HUKUK
DAIRESI’NIN GORUSU UZERINE

OZET

Istanbul Bolge Adliye Mahkemesi 35. Hukuk Dairesi’nin 20.06.2023 tarihli, E.2022/2215,
K.2023/1395 ve 28.11.2023 tarihli, E.2022/1238, K.2023/2199 sayili kararina konu
uyusmazliklarda, konut niteligindeki tasinmazin 1/3 pay oranlariyla maliki ve kiraya vereni olan
lic paydastan ikisi, kiracinin kira bedelini 6demede temerriidiine dayali olarak icra takibine
gecmis ve icra takibine yapilan itiraz neticesinde itirazin kaldirilmasi ile kiralanan taginmazin

tahliyesi talep etmistir. Yerel Mahkemece yapilan yargilamada davanin kabuliine karar verilmis,



davalinin itiraz1 lizerine yapilan istinaf incelemelerinde ise davacilarin agtig1 itirazin kaldirilmasi
davasinin kabuliine, davacilarin agtig1 tahliye davasinin dava sarti yoklugundan esastan reddine
kesin olarak karar verilmistir. Istinaf Mahkemesi gerekcesinde, kira sozlesmesinde kiraya
verenler olarak {i¢ paydasin isminin yazili oldugunu, kiralananin tahliyesi takibinin ve davasinin
biitlin kiraya verenler tarafindan birlikte acilmasi gerektigini, paydaslar arasinda mecburi dava
arkadagligi bulundugunu belirterek paydaslardan birinin takip ve davada taraf olarak
bulunmadigini, bu sart yerine getirilmediginden tahliye davasinin reddi gerektigini ve davanin

tamamen kabuliine yonelik mahkeme kararinin yerinde olmadigini ifade etmistir.

Istinaf Mahkemesinin s6z konusu karar1, payl miilkiyete tabi tasinmazlarda paydaslarm tasarruf
yetkilerinin ve pay oranlar1 da goz oniinde tutularak paylt malin yonetimine katilma stirecindeki
kararlarin olusumundaki etkilerinin Tirk Medeni Kanunu’nun acik hiikiimleri karsisinda
uygulamada yeterince ayirt edilemedigine isaret etmektedir. Bu durum ise TMK’nin payh
miilkiyete iliskin hiikiimlerinin uyusmazliklara uygulanamamasina neden olmaktadir. TMK
m.691/I hitkkmiine gore, isletme usuliiniin veya tarim tiiriniin degistirilmesi, adi kiraya veya tiriin
kirasina iligkin s6zlesmelerin yapilmasi veya feshi, topragin 1slah1 gibi 6nemli yonetim isleri i¢in
pay ve paydas cogunluguyla karar verilmesi gerekir. S6z konusu hiikkmiin genisletici yorumla
konut ve ¢atili igyeri kiralar1 i¢in de uygulanmasinda bir engel bulunmamaktadir. Paydaslar
arasinda yararlanma, kullanma ve yonetime iliskin konularda kanun hiikiimlerinden farkli bir
diizenleme olmadigi hallerde, TMK m.691 hiikkmii géz onilinde tutuldugunda, somut olayda
davacilarin paydas sayis1 olarak {i¢ kisiden ikisinin oyu ve yine pay orani bakimindan da 2/3
cogunlukla kanunda aranan pay ve paydas cogunlugunu saglayarak gecerli bir karar aldiklar1 goz
ard1 edilmistir. Zira pay ve paydas cogunlugunu saglayan paydaslar, diger paydaslarin iradesine
gerek olmaksizin aldiklart kararla kira sézlesmesini feshedebilmeli ve devaminda haksiz zilyet
olarak kullanilmaya devam edilen kiralanan taginmazin tahliyesini isteyebilmelidir. Diger bir
ifadeyle, kira sozlesmesinin sona erdirilmesine iligkin olarak pay ve paydas cogunlugu
saglanarak alman gegerli karara dayali yapilan usuli islemler de sonu¢ dogurmalidir. Bu
kapsamda, pay ve paydas ¢ogunlugu ile alinan karar ¢ercevesinde diger paydasin iradesine
ihtiya¢c duymadan hem dava acilabilir hem de icra takibi yapilabilir. Buna bagli olarak da
paydaslar arasinda kira sézlesmesinin sona erdirilmesine iliskin olarak zorunlu dava arkadasligi
s6z konusu olmamalidir. Istinaf Mahkemesinin s6z konusu kararlar1 Yargitayin yerlesik
ictihatlar1 ile de ¢elismekte ve kesinlik sinirt nedeni ile uygulamada yiiksek mahkeme kararlari

arasinda tutarsizlik yaratmaktadir.



Bununla beraber, kira bedelini 6demede siirekli olarak temerriide diisen kiraci hakkinda tek
paydasin boliinemeyen menfaatlerin korunmasi adina TMK m.693/I1 hiikkmii cergevesinde
sOzlesmeyi sona erdirme yetkisinin olup olmadiginin da irdelenmesi gerekir. Bu mesele ise
yonetim isi ve koruma kavramlari ekseninde ele alinmalidir. Bu ¢alismayla, Istinaf Mahkemesi
gorlsliniin uygulamada yarattig1 sorunlara deginilerek payl miilkiyete tabi tasinmazlarda kira

sOzlesmelerinin sona erdirilmesi konusu aydinlatilmaya ¢alisilacaktir.

Anahtar Kkelimeler: Kira sdzlesmesinin sona ermesi, tahliye davasi, payli miilkiyet, zorunlu

dava arkadagligi, boliinemeyen menfaat.

THOUGHTS ON THE VERDICT OF THE 35TH CIVIL CHAMBER OF THE
ISTANBUL DIVISIONAL COURT OF JUSTICE ON THE TERMINATION OF THE
LEASE AGREEMENT FOR IMMOVABLES SUBJECT TO JOINT OWNERSHIP

ABSTRACT

Istanbul Divisional Court of Justice 35th Civil Chamber dated 20.06.2023, E.2022/2215,
K.2023/1395 and dated 28.11.2023, E.2022/1238, K.2023/2199, in the disputes subject to
abovewritten verdicts, two of the three shareholders, who are the owner and lessor of the
residential immovable with 1/3 share ratios, started execution proceedings based on the default
of the lessee in paying the rent, and as a result of the objection to the execution proceedings, the
eviction of the leased immovable was requested by lifting the objection. In the trial held by the
Divisional Court, it was decided to accept the lawsuit, and in the appeal examinations made upon
the objection of the defendant, it was definitively decided to accept the removal of the objection
filed by the plaintiffs and to dismiss the eviction lawsuit filed by the plaintiffs due to the lack of
a cause of action.. In its reasoning, the Divisional Court stated that the names of three
shareholders were written as lessors in the lease agreement, the eviction proceedings and the
lawsuit for the eviction of the lease should be filed jointly by all lessors, there is a compulsory
litigation friendship between the shareholders, and one of the parties is not a party to the
proceedings and the lawsuit, since this condition is not fulfilled, the eviction lawsuit should be

dismissed and the court decision to fully accept the lawsuit is not appropriate.

The aforementioned decision of the Divisional Court points out that, in the immovables subject

to joint ownership, the savings powers of the shareholders and their effects on the formation of



the decisions in the process of participation in the management of the shared property, taking into
account the share ratios, are not sufficiently distinguished in practice in the face of the clear
provisions of the Turkish Civil Code. This situation causes the provisions of the TCC on joint
ownership not to be applied to disputes. Pursuant to Article 691/1 of the TCC, a decision must be
taken by the majority of the shares and shareholders for important administrative matters such as
changing the method of operation or the type of agriculture, conclusion or termination of
contracts regarding ordinary lease or product lease, and improvement of the land. There is no
obstacle to the application of the aforementioned provision to the leases of residences and roofed
workplaces with an expanding interpretation. In cases where there is no regulation different from
the provisions of the law on issues related to utilisation, use and management between the
shareholders, considering the provision of Article 691 of the TCC, it has been ignored that in the
concrete case, the plaintiffs have taken a valid decision by the votes of two out of three people in
terms of the number of shareholders and 2/3 majority in terms of the share ratio, providing the
majority of shares and shareholders required by the law. This is because the shareholders, who
provide the majority of shares and shareholders, should be able to terminate the lease agreement
with the decision they have taken without the need for the will of the other shareholders and
should be able to request the eviction of the leased immovable property, which continues to be
used as unfair possession. In other words, the procedural actions taken based on the valid decision
taken by the majority of shares and shareholders regarding the termination of the lease agreement
should also have consequences. Within the framework of the decision taken with the majority of
shares and shareholders, both a lawsuit and enforcement proceedings can be filed without the
need for the other shareholder's will. Accordingly, there should be no compulsory litigation
friendship between the shareholders regarding the termination of the lease agreement. The
aforementioned decisions of the Divisional Court also contradict the established jurisprudence
of the Supreme court and create incompatibility between the decisions of the high courts in

practice due to the limit of certainty.

At the same time, it is also necessary to examine whether the lessee, who has continuously
defaulted in the payment of the rent, has the authority to terminate the contract within the
framework of Article 693/III of the TCC in order to protect the indivisible interests of the sole
shareholder. This issue should be addressed in the axis of the concepts of management work and
protection. In this study, the problems caused by the opinion of the Divisional Court in practice
will be addressed and the issue of termination of lease agreements in immovables subject to joint

ownership will be enlightened.



Keywords: Lease agreement, termination of the lease agreement, eviction action, joint

ownership, indivisible benefit.
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VAKIF YONETIM ORGANINDA VEKALETEN OY KULLANILMASI VE
SONUCLARI

OZET

Medeni Hukuk tiizel kisilerinden biri olan vakiflarda zorunlu olarak yer almasi gereken tek
organ yonetim organi olup s6z konusu yonetim organi vakfin vakif senedinde gosterilen
amacini gerceklestirmek iizere faaliyet gosteren karar organidir. Vakfin yonetim organinin
hangi usule uyarak karar alacagi vakif senedinde diizenlenmigse, bu usule gore yonetim
organinin karar almasi gerekir. Bu hususta bir diizenlemenin bulunmadigi ihtimalde ise bir
diger Medeni Hukuk tiizel kisisi olan derneklere iliskin hiikiimlerin kiyas yoluyla vakif yonetim
organi acisindan da uygulanacagi dgretide kabul edilmektedir. Bu kapsamda degerlendirilmesi
gereken husus, vakif yonetim organinda vekaleten oy kullanmanin miimkiin olup olmadigidir.
Uygulamada bazi vakif senetlerinde, yonetim organini olusturan iiyelerden birinin, yonetim
organinda yapilacak toplantiya katilamamasi1 halinde diger bir iiyeyi vekil tayin edebilecegi,
ancak bir sahista birden fazla vekaletin toplanamayacagi yoniinde hiikiimlerin yer aldigi
goriilmektedir. Vakif senedinde bdyle bir diizenlemenin yer almadigi hallerde, yonetim
organinda vekaleten oy kullanmanin miimkiin olup olmadig: hususu ise tartismaya agiktir.
Nitekim bazi Yargitay kararlarinda derneklerde {iyenin oyunu sahsen kullanmak zorunda
oldugunu ifade eden TMK m.69’a kiyasen vakif miitevelli heyet toplantilarinda da vekaleten
oy kullanmanin miimkiin olmadiginin ve vekaleten oy kullananlar dikkate alindiginda yonetim
organi toplant1 ve karar yeter sayilarina ulagilamamis oldugunun kabul edildigi goriilmektedir.
Buna karsilik, vakif toplantilarina katilamayan tiiyelerin vekalet yolu ile bu toplantilarda
temsilinin miimkiin oldugunu kabul eden Yargitay kararlar1 da bulunmaktadir. Dolayisiyla bu
caligmada 6ncelikle vakif yonetim organinda vekaleten oy kullanmanin miimkiin olup olmadigi

degerlendirilecektir.



Vakif yonetim organinda vekaleten oy kullanmanin miimkiin olmadig1r sonucuna varildigi
takdirde, degerlendirilmesi gerekli bir bagka hukuki sorun ortaya c¢ikmaktadir: YoOnetim
organinda vekaleten oy kullanilmas1 yonetim organinin toplanti yeter sayis1 ve dolayisiyla karar
yeter sayisini etkileyecegine gore, yonetim organinda yeterli gogunluk olmadan alinan kararlar
kesin hiikiimsiiz nitelikte midir, yoksa yoklukla m1 sakat olur? Yargitay kararlarinda ve d6gretide
bu hususta da bir yeknesaklik olmadig1 goriilmektedir. Nitekim Yargitay’in bazi kararlarinda
toplant1 ve karar yeter sayilarina iliskin hiikiimlere aykiriligin s6z konusu oldugu hallerde alinan
kararlarin kesin hiikiimsiiz oldugu kabul edilmisken; bazi kararlarinda ise alinan kararlarin yok
hiikmiinde oldugunun tespitine karar verilmesi gerektigi kabul edilmistir. Dolayisiyla Yargitay
kararlarindaki ve Ogretideki goriislerin gerekgeleri tartisilarak, vekaleten oy kullanmanin
miimkiin olmadig1 hallerde, bu durumun yonetim organinda alinan kararin gegerliligine etkisi

de degerlendirilecektir.

Anahtar Kkelimeler: Vakif, yonetim organi, vekaleten oy kullanma, sahsen oy kullanma,

gegersizlik

VOTING BY PROXY IN THE FOUNDATION'S GOVERNING BODY AND ITS
CONSEQUENCES

ABSTRACT

The only organ that must be compulsorily included in the foundations, which are one of the
legal entities under civil law, is the governing body, and the governing body in question is the
decision-making body that operates to realise the purpose of the foundation as stated in the deed
of foundation. If the procedure by which the governing body of the foundation shall take
decisions is regulated in the foundation deed, the governing body must take decisions in
accordance with this procedure. In the absence of a regulation on this matter, it is accepted in
the doctrine that the provisions regarding associations, which are other civil law legal entities,
will also be applied by analogy to the foundation's governing body. In this context, the issue to
be evaluated is whether it is possible to vote by proxy in the foundation's governing body. In
practice, it is observed that some foundation deeds contain provisions stipulating that if one of
the members of the governing body cannot attend the meeting of the governing body, he/she
may appoint another member as his/her proxy; however, more than one proxy cannot be held

by one person. In cases where such a provision is not included in the foundation deed, it is open



to debate whether it is possible to vote by proxy in the governing body. As a matter of fact, in
some decisions of the Supreme Court, it is accepted that it is not possible to vote by proxy in
the meetings of the board of trustees of foundations by analogy to Article 69 of the Turkish
Civil Code, which states that the members of associations are obliged to vote in person, and
that the quorum for the meeting and decision of the governing body has not been reached
considering those who vote by proxy. On the other hand, there are also decisions of the Supreme
Court recognising that members who cannot attend the foundation meetings may be represented
at these meetings by proxy. Therefore, in this study, firstly, it will be evaluated whether it is

possible to vote by proxy in the governing body of the foundation.

If it is concluded that it is not possible to vote by proxy in the governing body of the foundation,
another legal problem arises that needs to be evaluated: Since proxy voting in the governing
body will affect the meeting quorum of the governing body and therefore the quorum for
decision-making, what will be the type of nullity of the decision? It is observed that there is no
uniformity in the decisions of the Supreme Court and the doctrine on this issue. As a matter of
fact, in some decisions of the Court of Cassation, it has been accepted that the sanction for the
decisions taken in cases where there is a violation of the provisions regarding the meeting and
decision quorums is absolute nullity. On the other hand, in some Supreme Court decisions, it
has been accepted that it should be decided to determine that the decisions taken are null and
void. Therefore, by discussing the justifications of the Supreme Court decisions and the
opinions in the doctrine, in cases where it is not possible to vote by proxy, the effect of this

situation on the validity of the decision taken in the management body will also be evaluated.

Key Words: Foundation, governing body, voting by proxy, voting in person, nullity.
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ZORUNLU GECIT HAKKINI TALEP EDILECEK KiSILERIN
DEGERLENDIRILMESI

OZET

Miilkiyet hakkinin komsular yararma getirilmis sinirlamalarindan zorunlu gegit hakki, TMK m.

747 uyarmca gegit ihtiyaci i¢inde olan ve tapu kiitligiine kayith bir taginmazin gergek veya tiizel



kisi maliklerince ileri siirebilecektir!!. Birlikte miilkiyet tiirlerinden elbirligi miilkiyetinde hakim
goriise gore, talep maliklerin oybirligi ile aldiklar1 karara dayali olarak (TMK m. 702/11); payli
miilkiyette ise paydaslardan her biri tarafindan talep edilebilecektir (TMK m. 693/111)!2. Hakim
gorlis bu yonde ise de katildigimiz goriis uyarinca, paydaslarin her birinin tek basina payh
miilkiyete tabi tasinmaz lehine zorunlu geg¢it hakki talebini ileri siirebilmesine iliskin sonucun,
elbirligi miilkiyeti bakimindan da ortak menfaati koruma yetkisi kapsaminda ortaklardan her biri
i¢in de kabul edilmesi gerekir'®. Smirli ayni hak sahipleri bakimindan yasada bir diizenleme
bulunmadigi i¢in farkl goriisler bulunmaktadir. Bagimsiz ve siirekli nitelikte olup kendisine
tapuda ayr1 bir sayfa acilmis haklar bakimindan, hak sahiplerinin zorunlu ge¢it hakkini ileri
siirebilecekleri konusunda goriis birligi bulunmaktadir'®. Bagimsiz ve siirekli nitelikte olmayan
haklar bakimindan ise bazi yazarlar, intifa, iist ve kaynak hakki sahiplerinin zorunlu gegit hakk1
talebini ileri siirebilecegini savunmakta'®, baz1 yazarlar ise konuyu yalnizca intifa veya iist hakki
bakimindan ele almaktadirlar'®. Kanimizca mesele hem birlikte miilkiyet hem sinirli ayni haklar
i¢in her bir kurumun kendine 6zgii nitelikleri goz oniine alinarak ve komsuluk hukukuna dayanan
diizenlemelerin ratio legis’i dogrultusunda degerlendirilmelidir. Katildigimiz goriis uyarinca,
payl miilkiyete ve elbirligi miilkiyetine tabi tasinmazlar lehine zorunlu gegit hakki, paydaslarin
ve ortaklarin ortak menfaatini saglamasi nedeniyle her biri tarafindan tek basina ileri
siirebilmelidir!’. Sinirli ayni haklar bakimindan ise bagimsiz ve siirekli nitelikte olup tapu
kiitiiglinde kendilerine ayr1 sayfa agilmasinin aranmasi, bu 6zellige sahip olamayacak intifa hakki
bakimindan yasanin amaci ile bagdagmayan bir istisna yaratacaktir. TMK m. 747’de aranan
sartlarin  gergeklestigi uyusmazliklarda, smirli ayni hak sahipleri bakimindan da ayrim
gozetilmeksizin zorunlu gecit hakki talebinin ileri siiriilebileceginin kabul edilmesi komsuluk

hukuku kurallari ile yasa koyucunun gozettigi amaca uygun bir yaklagim olacaktir.
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EVALUATION OF PERSONS WHO CAN ASSERT THE COMPULSORY RIGHT OF
ACCESS

ABSTRACT

Compulsory right of access is one of the restrictions on property rights imposed for the benefit
of neighbors in immovable property registered in the title deed. In accordance with TCC Article
747, natural and legal person owners who need an access may assert the compulsory right of
access. According to the dominant view in the doctrine, in case of joint ownership, it can be
asserted based on the unanimous decision of the owners (TCC article 702/1I) or by each of them
(TCC article 693/I1I), depending on the type of ownership. According to the opinion we agree
with, all owners should be able to assert their rights on their own within the scope of the authority
to protect the common interest in all types of joint ownership. There is no regulation in the law
regarding limited real rights holders. There is a consensus that rights holders can assert the right
of compulsory access in terms of rights that are independent and permanent and have a separate
page in the title deed. It is argued that in terms of rights that are not independent and continuous,
In terms of non-independent and non-permanent rights, some authors argue that usufruct,
superficies and spring rights owners can assert compulsory right of access, while some authors
discuss the issue only in terms of usufruct or
superficies rights. In our opinion, the issue should be resolved in line with the ratio legis of the
provision regarding the compulsory right of access for both joint ownership and limited real
rights. In accordance with the opinion we agree with, in joint ownership each owner should be
able to claim alone. In terms of limited real rights, there should be no requirement for them to be
independent and continuous. Otherwise, it would create an exception that is incompatible with

the purpose of the law in terms of usufruct.

Keywords: Compulsory Right of Access, Owner, Limited Real Right Holder, Joint Ownership.
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ZARAR TEHLIKESINI GIDERMEYE YONELIK ACILAN ELATMANIN
ONLENMESI DAVALARI

OZET

Miilkiyet hakkiin sagladigi koruyucu yetkilerden biri, haksiz miidahalelere karsi elatmanin
onlenmesi davasi agilmasidir. TMK 683/II’de bu yonde bir agiklik bulunmamakla beraber
ogretide, mevcut miidahaleler disinda elatma tehlikesinin varligi halinde gelecekteki miidahalelere
kars1 da bu davanin agilabilecegi kabul edilmektedir. Gelecekte s6z konusu olabilecek miidahale,

sona eren bir miidahalenin tekrar1 olabilecegi gibi, ilk kez ortaya ¢ikacak bir miidahale de olabilir.

TMK 730°da ise, tasinmaz malikinin sorumlulugu kapsaminda zarar tehlikesi ile karsilasan
kimselere, tehlikenin giderilmesine yonelik dava hakki taninmistir. Ayni hak sahipleri tarafindan

acilacak s6z konusu davalar, elatmanin 6nlenmesi mahiyetindedir.

Nitekim yarg1 kararlarinda da, gelecekteki miidahalelere karsi acilan davalarin, taginmaz
malikinin sorumlulugu kapsaminda o6zellikle komsuluk hukukuna dayandirilan elatmanin
onlenmesi davalari olarak ele alindig1 goriilmektedir. S6z konusu kararlarda, elatmanin 6nlenmesi
davasi agilabilmesi i¢in kural olarak zararin dogmus olmasi gerektigi; ancak istisnai hallerde
heniiz zarar dogmadig1 halde, yakin gelecekte zarar dogacagi pek muhtemel veya muhakkak ise

zarar tehlikesinin 6nlenmesi i¢in dava agilabilecegi belirtilmektedir.

Belirtelim ki, elatmanin 6nlenmesi davasi agabilmek elatma tehlikesinin varligi dahi tek basina
yeterlidir. Yine de heniiz ger¢eklesmemis elatmanin dnlenmesine yonelik davalarin konusunu

cogu kez zarar tehlikesinin giderilmesi olusturmaktadir.

Heniiz mevcut olmayan bir elatma veya zarar tehlikesine kars1 6nleme davasi agilabilmesi i¢in ilk
olarak davacinin miilkiyet hakkini ihlal edebilecek somut bir tehlikenin varligi ortaya konulmus
olmalidir. Ornegin; davalinin tasinmazindaki bazi agaglar1 sdkmesi sonucu ormanin istikrari
(stabilitesi) bozulmussa o andan itibaren komsu tasinmaz maliki agisindan tehlikeli bir durum
yaratilmig olur. Siddetli bir firtinada bu agaclarin devrilerek komsu taginmaza zarar verebilecek

olma ihtimali, maddi olgularla desteklenebileceginden 6nleme davasi agilmas1 miimkiindiir.

Gelecekteki elatmalar i¢in Onleme davasi agilip agilamayacagina iliskin yapilacak

degerlendirmelerde, ortaya ¢ikan tehlikeli durum ile sonradan gerceklesmesi muhtemel elatma



veya zararin arasinda zamansal yakinlik bulunmasi 6nem tagir. Bununla birlikte, kanaatimizce bu
degerlendirme yapilirken, ileride ortaya ¢ikmasi muhtemel ve tehdit edici miidahalenin veya
zararin agirlig da ayrica géz oniinde bulundurulmalidir. Bu bakimdan ciddi bir elatma veya zarar
tehlikesi olusmussa veya telafisi miimkiin olmayan zarar dogacaksa Onleme davasi kabul
edilmelidir. Hatta yakin bir tehlike olmasa veya tehlikenin ger¢eklesme olasilig1 diisiik olsa dahi,
boyle ciddi bir tehlikenin varli§i nedeniyle elatmanin 6nlenmesi davasi uyarinca s6z konusu

tehlikeyi bertaraf edici dnlemler talep edilebilmelidir.

Son olarak somut olayda elatma veya zarar tehlikesinin bertaraf edilmesinin gerekliligi
arastirilirken, miilkiyet hakki bu tehlikeden etkilenebilecek olan tarafin korunmaya deger hukuki
menfaatleri géz Oniinde tutulmali ve 6zellikle kendisinden s6z konusu tehlikeye katlanmasinin
beklenip beklenemeyecegi irdelenmelidir. Bu degerlendirmede, 6zellikle komsuluk hukuku
prensiplerinden yararlanilarak makul ve ortalama bir insanin hosgorii ve tahammiil sinirlarini agan

bir elatmanin bulunup bulunmadigi objektif kriterler belirlenerek tespit edilmelidir.

CLAIM FOR PROTECTION OF PROPERTY RIGHTS AGAINST FUTURE
INTERFERENCES TO REMOVE THE RISK OF DAMAGE

ABSTRACT

One of the protection granted to the owners of real right is to claim for the prevention of
infringement against unlawful interferences, which is also known as actio negatoria. Despite
unclear wording under Article 683/II of the Turkish Civil Code (TCC), legal doctrine asserts that
owner could bring this claim not only against current interferences, but also future interferences
in case there is a risk of infringement. The future interference may be a repetition of an interference

that has ended, or it may be an interference that will occur for the first time.

According to the Article 730 of the TCC, which regulates the responsibility of the owner of
immovable property, a person who is under risk of damage within this provision is entitled to
request from the owner to remove this risk. If the claimant brings her case depending on her

ownership rights, then the case is to be in the form of “actio negatoria”.

Judicial decisions, as such, involve issues of unlawful future interferences on property within the

Article 730 of the TCC and especially under neighbour law. This decisions require that the damage



must have occurred; however, in exceptional cases, they allow to request prevention against risk

of damage if it is probable or certain that damage will occur in the near future.

It should be noted that the mere existence of the danger of infringement is sufficient to request for
the prevention of infringement. Nevertheless, the subject matter of claim for the prevention of

infringement that has not yet occurred is often the removal of the risk of damage.

When determining whether a claim for prevention exists against a risk of infringement/damage
that has not yet occured, existence of the concrete threat that may impair plaintiff's property must
first be substantiated. For example, if the stability of the forest is impaired due to the uprooting of
some of the trees, a dangerous situation is created for the neighbouring land owner from that
moment on. The fact that stability of the trees has been weakened, thus they may fall down in a

severe storm, could justify prevention claim.

When assessing whether a preventive action can be brought for future infringements, temporal

proximity between the risk and possible occurence of interference or damage has an importance.

However, the gravity of the threatening interference or damage that may occur in the future should
also be taken into consideration. In this respect, a preventive action should be accepted if there is
a serious risk of infringement or damage, or if irreparable damage will occur. Even if the risk is
not imminent or probability of occurrence is low, measures to remove risk of serious infringement

or damage should be taken pursuant to the action for prevention of infringement.

Finally, in the special circumstances of the case, the legal interests of the person whose property
rights could be affected by the risk of infringement or damage should be taken into consideration.
In particular, it should be examined whether she is expected to tolerate the interference. In this
assessment, objective criteria should be used to determine whether there is an infringement that
exceeds the tolerance limits of a reasonable and average person, especially in consideration of

principles of neighborhood law.

Keywords: Actio negatoria, protection of property right, future interferences, prevention of

infringement, risk of damage.



