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EDITORDEN

10-11 Mayis 2022 yilinda Istanbul Aydin Universitesi tarafindan gevrimigi
olarak diizenlenen “Tiirk Medeni Kanunu’nun Yiriirliige Giriginin 20. Y1l
Sempozyumu” genis katilimli olarak gergeklestirilmistir. Sempozyumda
Medeni Hukukun 20 yildan bu yana degisiklige ugrayan konulari ele alinmas,
yenilikler degerlendirilmistir. Medeni Kanun’daki Temel Hiikiimler, Kisiler
Hukuku, Aile Hukuku, Miras Hukuku, Esya Hukuku alanlarindaki
diizenlemeler titizlikle degerlendirilmis ve giincel diizenlemelere yer
verilmistir.

Bu sempozyumun gerceklestirilmesinde Istanbul Aydin Universitesi degerli
Rektdriimiiz Prof. Dr. Yadigar iZMIRLI'ye, degerli Dekanimiz Prof. Dr.
Vahit DOGAN’a ve sempozyumun her asamasinda ilgilenen Diizenleme
Kurulu Bagkanimiz ve Bilim Kurulu iiyemiz Prof. Dr. Ebru CEYLAN’a
emekleri i¢in ¢ok tesekkiir ederiz. Ayrica iilkemizin farkli sehirlerindeki
Hukuk Fakiiltelerinden katkilarim1 sunan degerli hocalarimiza ve
katilimcilarimiza da tesekkiirii borg biliriz.

Okuyuculara faydali olmasi dileklerimizle...
Sempozyum ekibi adina,
Editor

Dr. Ogr. Uyesi Kemale Leyla ASLAN — BINGOL
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BIiRINCI OTURUM

MEDENI KANUNDAKI TEMEL DUZENLEMELER VE
KiSILER HUKUKU

(Oturum Baskani: Prof. Dr. Haluk Nami NOMER)

Ogr. Gor. Dr. Muhabbet DOYRAN
(istanbul Aydin Universitesi Fen — Edebiyat Fakiiltesi Tarih Boliimii)

1926 ve 2001 YILLARINDA KABUL EDILEN TURK MEDEN{
KANUNLARININ HAZIRLANISI SIRASINDA YAPILAN
TARTISMALAR ve YASANAN GELISMELER

Ozet

Cagdas bir devlet ve toplum olusturmay1 hedefleyen Tiirkiye Cumhuriyeti
Devletinin kurucusu Mustafa Kemal Pasa ve Adalet Bakan1t Mahmut Esat, “
Kisiler Hukuku”, “Aile Hukuku, “Miras Hukuku”, “Esya Hukuku” ve
“Borglar Hukukunu” hayata gec¢irmek i¢in hukuk devrimi yapmislardir. Bu
amacla Adalet Bakanligi tarafindan kurulan ¢esitli hukuk komisyonlar1 i¢inde
“Medeni Hukuk Komisyonu” da olusturulmustur. “Tiirk Kanunu Medinesi”
(TKM) i¢in caligsmalarina baslayan komisyon tarafindan Bat1 Avrupa’daki bir
iilkenin medeni kanunun oldugu gibi alinmasina karar verilmistir. Bu karar
dogrultusunda “Isvicre Medeni Kanunu” gerceklestirilen baz1 degisikliklerle
bir biitiin olarak alinmis ve bilim kurulunda terciimesi yapilmistir. 17 Subat
1926°da Tiirkiye Biiyiik Millet Meclisi’'nde (TBMM) TKM nin maddeleri
tek tek oylanarak kabul edilmistir. Bu kanun tamamlayicis1 olarak yine
“Isvigre Borglar Kanunu” da tam olarak alinmis, TBMM’de oylanarak 22
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Nisan 1926’da kabul edilmis ve her iki kanun 4 Ekim 1926’da yiirtirliige
girmistir. Isvigre, kendi toplum ihtiyaglarma ve yapisia uygun bir sekilde
“Medeni Kanun’da” (MK) yeniliklere gitmis, yeni bir takim kurumlar
olusturmustur. Farkli bir kiiltiir ve toplum yapisina sahip olan Tiirkiye’de,
toplumun kendine 6zgii 6zellikleri ve ihtiyaglar1 nedeniyle revizyona gitmek
yerine yeni bir MK’ nin hayata gecirilmesine karar verilmistir. Avrupa Birligi
(AB) ile adaylik miizakereleri siirecinde miiktesebata uyum caligmalar1 bu
kararin alinmasinda 6nemli bir etken olmustur. Yeni MK c¢alismalar1 ¢ok
genis platformda yapilmis sonunda tasar1 TBMM’de 2 Kasim 2001°de kabul
edilmis, 1 Ocak 2002°de yiiriirliige girmistir.

Anahtar Kkelimeler: Eski Medeni Kanun, Yeni Medeni Kanun, hukuk,
esitlik, hak.

DISCUSSIONS AND DEVELOPMENTS DURING THE
PREPARATION OF THE TURKISH CIVIL LAWS ACCEPTED IN
1926 AND 2001

Abstract

Mustafa Kemal Pasha, the founder of the Republic of Turkey, which aims to
create a modern state and society, and Mahmut Esat, the Minister of Justice.
They made a legal revolution to implement the "Law of Persons", "Family
Law," "Law of Inheritance", "Law of Property" and "Law of Obligations".
For this purpose, the "Civil Law Commission" was established among various
law commissions established by the Ministry of Justice. The commission,
which started its work for the "Turkish Law Medina" (TKM), decided to take
the civil law of a country in Western Europe as it is. In line with this decision,
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the "Swiss Civil Code" was taken as a whole with some changes and
translated by the scientific committee. On February 17, 1926, the articles of
TKM were accepted by voting one by one in the Turkish Grand National
Assembly (TBMM). As a complement to this law, the Swiss Code of
Obligations was also fully adopted, adopted and voted in the Grand National
Assembly of Turkey on April 22, 1926, and both laws entered into force on
October 4, 1926. Switzerland has made innovations in the "Civil Code" (MK)
in accordance with its social needs and structure, and has created a number of
new institutions. In Turkish society, which has a different cultural and social
structure, it has been decided to implement a new CC instead of going through
revision due to its unique characteristics and needs. Harmonization with the
acquis during the candidacy negotiations with the European Union (EU) has
been an important factor in taking this decision. The new CC studies were
carried out on a very wide platform, and finally the draft was accepted in the
Grand National Assembly of Turkey on November 2, 2001, and entered into
force on January 1, 2002.

Keywords: Old Civil Code, New Civil Code, law, equality, right.

Prof. Dr. Sahin AKINCI
istanbul Ticaret Universitesi Hukuk Fakiiltesi

TURK MEDENi KANUNU’NUN iLK DORT MADDESI
CERCEVESINDE HUKUKI GUVENLIK (BELIiRLILiK) ILKESI

Ozet

Hukuki giivenlik ilkesi bir kimsenin uymakla ytlikiimlii oldugu kurallar
onceden bilmesi ve davraniglarini buna goére ayarlayabilmesi demektir. Bu
bakimdan hukuk devletinin vazgeg¢ilmez ilkelerindendir. “Kanunu bilmemek
mazeret sayllmaz” kurali ile birlikte diisliniildiigiinde hukuki gilivenlik
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ilkesinin 6nemi bir kat daha artmaktadir. Ciinkii herkes pozitif hukuk
kurallarina uygun olarak hareket etmek zorundadir. Kanun koyucu bu
kurallarin bilindigini varsaymaktadir.

Hukuki giivenlik ilkesi zorunlu olarak kanunlarin ge¢mise yiirlimemesi
sonucunu beraberinde getirir. Hukuk kurallar1 ge¢misteki iligkileri degil
gelecegi diizenler. Bu yiizden kanunlarin gegmise etkili olmalar istisnai bir
durumdur.

Glinliik hayatta ¢esitli hukuki iliskiler icine giren insanlar yiiriirliikteki hukuk
kurallarina gore iliskilerini sekillendirirler. Mesela sozlesme yaparken,
borcunu ifa ederken ya da hakkini kullanirken bu kurallar1 dikkate alarak
hareket ederler. Ancak hukuk kurallar1 ¢ogu kez yoruma agiktir. Bazen
kanunda bosluk vardir. Baz1 hallerde de hakime takdir yetkisi verilmistir.
Boyle durumlarda yorum yapilirken, takdir yetkisi kullanilirken ya da bosluk
doldurulurken insanlarin hakli beklentileri dikkate alinmaly, siirpriz kararlar
verilmemelidir.

Uygulamada ne yazik ki bazen hakimin takdir yetkisini kullanirken sinir
tanimadigy, tali bir kural olan diirtistliik kuralina ¢ok sik miiracaat edildigi ve
kanundaki diizenleme bir kenara birakilarak hiisniiniyet hukukculugu
yapildigi, bosluk doldurulurken genel, soyut, herkese uygun bir kural
konulamadig1 haller ile karsilagiimaktadir. Boyle durumlarda yargiya intikal
etmis bir davada kanunun uygulanmasini bekleyen taraf ya da taraf vekili
siirpriz bir karar ile karsilasabilmektedir.

Tiirk Medeni Kanunu’nun 1. maddesine gore yargi kararlar1 yardimer kaynak
niteligindedir. Hakim bu kararlara uymak zorunda degildir. Fakat 6rnek
alabilir. Bu kuralin istisnas1 Yargitay’in ictihadi birlestirme kararlaridir.
Hakim her ne kadar Yargitay kararlar ile kural olarak bagli olmasa da
genellikle karar verirken Yargitay ictihatlarim1 gozetmektedir. Avukat da
dava agarken bu kararlar1 dikkate almaktadir. Fakat taraflar arasinda hukuki
iliski kurulduktan hatta dava agildiktan sonra bile Yargitay goris
degistirebilmekte ve acilan davada yeni gorlisii istikametinde karar
vermektedir. Bunun anlami Yargitay’in yeni i¢tihadinin gegmise
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yiiriitiilmesidir. Kanun gegmise yiirimemektedir ancak ictihat yiirimektedir.
Bu da hukuki giivenlik ilkesi bakimindan 6nemli bir problemdir ve ¢6ziilmesi
gerekmektedir.

Anahtar kelimeler: hukuki giivenlik, belirlilik, takdir yetkisi, igtihat
degisikligi, diirtistliik.

LEGAL SECURITY (CERTAINTY) PRINCIPLE WITHIN THE
FRAMEWORK OF THE FIRST FOUR ARTICLES OF THE
TURKISH CIVIL CODE

Abstract

The principle of legal security means a person being aware of the rules they
are obliged to obey in advance and adjusts their behaviors accordingly. In this
respect, it is one of the indispensable principles of a constitutional state.
Considering the rule “ignorance of the law is not an excuse”, the importance
of legal security principle increases even more. Because everyone must act in
accordance with positive law rules. The legislator assumes that these rules are
known.

The principle of legal security necessarily leads to the fact that laws do not
apply to the past. The rules of law regulate the future, not the past
relationships. Therefore, it is an exceptional case that laws are retroactive.

People who involve to various legal relations in daily life shape their relations
according to the current rules of law. For instance, they act by taking these
rules into account when making contracts, fulfilling their debts, or using their
rights. However, legal rules are often open to interpretation. Sometimes there
are loopholes in the law. In some cases, the judge is given discretionary
power. In such cases, when making interpretations, using discretion, or filling
in the loopholes, people's rightful expectations must be considered, and
surprise decisions must not be made.
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In practice, unfortunately, sometimes there are situations where the judge
knows no bounds while using discretion, applying to the rule of honesty,
ignoring the rules of codes by playing the role of a “good faith’s lawyer”, and
not setting up a rule that is comprehensive, abstract, and applicable for
everyone, when filling in the loopholes. In such cases, the party or their
attorney that has been waiting for the implementation of the law, may
encounter a surprise court order.

According to Article 1 of the Turkish Civil Code, judicial decisions are an
auxiliary source. The judge is not obliged to comply with them. But they can
make use of it as an example. The exception to this rule is the Supreme
Court’s decisions of joint chambers. Although the judge is not bound by the
decisions of the Supreme Court in principle, they generally observe them
when making a new one. An attorney should also take these decisions into
account when filing a lawsuit. However, even after the legal relationship is
established between the parties, the Supreme Court can change its opinion
and decide in the direction of its new opinion for the pending case. This means
that the new jurisprudence of the Supreme Court is being carried into the past.
The code is not carried into the past, but the jurisprudence is. This is a
significant problem in terms of the legal security principle and needs to be
resolved.

Keywords: legal security, certainty, discretion, change in case law, honesty.
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Doc¢. Dr. Gencer OZDEMIR
(29 Mayis Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dah
Ogretim Uyesi)

KiSiLIGIN KORUNMASI KAPSAMINDA UNUTULMA HAKKI
OZET

Unutulma hakki, kisinin dijital platformlarda yer alan fotografi, videosu,
kimlik bilgileri, kisi hakkinda yapilan haberler ve benzeri kisisel verilerinin,
talebi tlizerine bir daha geri getirilemeyecek sekilde ortadan kaldirilmasidir.
Unutulma hakki, kisinin dijital diinyada unutulmay1 istemesi hakki olarak da
tanimlanmaktadir. Unutulma hakki kapsaminda, veri sahibinin, islenmesi i¢in
gerekli mesru sebeplerin ortadan kalktigi kisisel verilerinin artik
islenmemesini ve ilgili platformdan tamamen silinmesini istemesi
miimkiindiir. Unutulma hakki, aradan uzun bir siire gectikten sonra, bir olayin
zihinlerde yeniden canlandirilmamasi geregine isaret eder ve bu hak
sayesinde veri sahibi iigiincii kisilerin bu verilere artik ulasamamasini talep
edebilir.

Unutulma hakki kisilik haklari kapsaminda yer alir. Unutulma hakkini kisilik
haklarinin korunmasina iliskin olarak taninan temel talep haklarindan ayiran
en onemli husus, hakkin yoneldigi i¢erigin internet ortaminda bulunmasinin
hukuki ve mesru bir sebebe dayaniyor olmasidir. Bu hak kullanildiktan sonra,
internet ortaminda hukuki olarak ve mesru bir sekilde yer alan igerige artik
arama motorlarinda ulasilamayacaktir.

Unutulma hakki, aradan gegen uzun siire sonucu kisisel verilerin artik islenme
amacinin kalmamasi ya da bizzat veri sahibi tarafindan paylasilan kisisel
verilerin de yine aradan gecen uzun siire sonucu gereksiz hale gelmesi ve veri
sahibinin s6z konusu verilerini sildirebilmesi hakkini kapsamina almakta ve
unutulmasin1 amaglamaktadir. Bu nedenle, unutulma hakki, Kkisilerin
kimligini belirlenebilir kilan her tiirlii kisisel verilerini i¢ine almaktadir.
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Unutulma hakki, sosyal medya platformlarinda paylasilan kisisel verilerin
silinmesini talep etme hakki yaninda, kisinin su¢ geg¢misi gibi, gecmiste
yasanan olumsuz olaylarin, kisinin hakkinda ¢ikan olumsuz haberlerin
silinmesini isteme hakkini da igine alir.

Fransa’da 2010 yilinda, internet {izerinde unutulma hakkina dair bir yasa
teklifi verilmesinden sonra, AB Komisyonu da 95/46/EC Sayili Kisisel
Verilerin islenmesi Ve Bu Tiir Verilerin Serbest Dolasimina Dair Bireylerin
Korunmasi Direktifinin revize edilmesi ¢alismalarini baslatmistir. Ocak 2012
tarthinde AB Adalet Komisyonu tarafindan AB Veri Koruma Reformu
kapsaminda unutulma hakki duyurulmustur. Yapilan ¢alismalar sonucunda
2016 yilinda Veri Koruma Regiilasyonu yayimlanmis olup, 17. maddesinde
unutulma hakki, “silinme/unutulma hakki” adi altinda yer almistir. Tiirk
Hukukunda, Yargitay HGK’nin 17.6.2015 tarih ve E.2014/4-56, K.
2015/1679 Sayili Kararinda unutulma hakkindan bahsedilmistir. Kararda,
unutulma hakkinin temelinde, kisisel verilerin kisi aleyhine kullanilmasinin
engellenmesi ve kisinin gecmisin engeline takilmaksizin; gegmisin olumsuz
etkilerinden kurtularak gelecegini sekillendirmesinin yattig1 ifade edilmistir.

Calismamizda, unutulma hakki kavrami, unutulma hakkinin kapsami,
unutulma hakkinin korunmasi ve Tiirk Hukukunda unutulma hakki konulari
detayl sekilde aktarilmaya caligilacaktir.

Anahtar Kelimeler: Unutulma hakki, kisilik hakki, kisisel veri, unutulma
hakkinin kapsami, unutulma hakkinin korunmasi.
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THE RIGHT TO BE FORGOTTEN UNDER THE PROTECTION OF
PERSONALITY

Abstract

The right to be forgotten is the removal of the person's photo, video, identity
information, news about the person and similar personal data on digital
platforms, in a way that cannot be recovered, upon request. The right to be
forgotten is also defined as the right to want to be forgotten in the digital
world. Within the scope of the right to be forgotten, it is possible for the data
owner to request that his personal data, for which the necessary legitimate
grounds for processing have disappeared, is no longer processed and
completely deleted from the relevant platform. The right to be forgotten
indicates that an event should not be recreated in the minds after a long period
of time, and thanks to this right, the data owner can request that third parties
no longer have access to this data.

The right to be forgotten is within the scope of personality rights. The most
important point that distinguishes the right to be forgotten from the
fundamental rights of demand for the protection of personal rights is that the
content to which the right is directed is based on a legal and legitimate reason.
After the right to be forgotten, the content that is legally and legitimately on
the internet will no longer be accessible on search engines.

The right to be forgotten includes the right of the personal data to no longer
be processed as a result of a long period of time, or the personal data shared
by the data owner to become unnecessary as a result of a long period of time,
and the right of the data owner to have the said data deleted and aims to be
forgotten. For this reason, the right to be forgotten includes any personal data
that makes the identity of individuals identifiable. The right to be forgotten
includes the right to request the deletion of personal data shared on social
media platforms, as well as the right to request the deletion of past negative
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events, such as the person's criminal history, and the negative news about the
person.

In France, in 2010, after the proposal for a law on the right to be forgotten on
the Internet, the EU Commission has started to work on the revision of
Directive 95/46/EC. In January 2012, the EU Justice Commission announced
the right to be forgotten within the scope of the EU Data Protection Reform.
As a result of the studies carried out, the Data Protection Regulation was
published in 2016, and the right to be forgotten is included in the 17th article
under the name of "right to be deleted/forgotten". In Turkish Law, the right
to be forgotten is mentioned in the Decision of the Supreme Court Law
General Assembly dated 17.6.2015 and numbered E.2014/4-56, K.
2015/1679. In the decision, on the basis of the right to be forgotten,
preventing the use of personal data against the person and without being
hindered by the person's past; He stated that it lies in shaping the future by
getting rid of the negative effects of the past.

In our study, the concept of the right to be forgotten, the scope of the right to
be forgotten, the protection of the right to be forgotten and the right to be
forgotten in Turkish Law will be tried to be explained in detail.

Keywords: The right to be forgotten, the right to personality, personal data,
the scope of the right to be forgotten, the protection of the right to be
forgotten.
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KiSiSEL DURUM DEGIiSIiKLiGINE BAGLI GERCEKLESEN AD
DEGISIKLIKLERI ILE MAHKEME KARARI UYARINCA ADIN
DEGISTIRILMESI

Ozet

Adin degistirilmesi, hem mevzuatta gesitli diizenlemelere konu olmasindan
hem de TMK. m. 27°de diizenlenen “ad degistirilmesi davasinin™ niifus
davalarindan en yaygin uygulama alanini bulanlardan biri olmasi sebebiyle
olduk¢a 6nemlidir.

PR

Bildirinin konusunun ilk kismin1 olusturan kanun geregi adin degistigi haller;
evlenme, bosanma veya evliligin sona erdigi diger haller sonucunda kadinin
soyadinin degismesi; soy bagi reddedilen ya da tanima veya babalik davasi
ile soy bagi kurulan ¢ocugun soyadinin degismesi ve evlatlik karariyla (ya da
evlatlik iligkisinin kaldirilmasiyla) evlatligin 6z adi ve / veya soyadinin
degismesi olarak sayilabilir. Bu héllerde ilgili kisinin adi1 esasen kisisel
durumu degistigi icin degismektedir. Sayilan haller arasinda ilk incelenecek
olan, evlilik ve bosanma veya evliligin sona erdigi diger hallerin kadinin
soyadima yaptig1 etkilerdir. TMK. m. 187 uyarinca ‘“kadin, evlenmekle
kocasinin soyadini alir; ancak evlendirme memuruna veya daha sonra niifus
idaresine yapacagl yazili bagvuruyla kocasmin soyadi Oniinde Onceki
soyadini da kullanabilir.” Ogretide isabeti tartigilan bu diizenlemeye dair hem
Yargitay uygulamasi (6zellikle YHGK, T: 30.09.2015, E: 2014/2-889, K:
2015/2011) hem de Anayasa Mahkemesi’nin Giilsim GENC! ve Nese
ASLANBAY AKBIYIK? kararlarma da deginilecektir. Evlilik ile degisen
kadinin soyadi bosanmasi (ya da evliligin feshi ya da butlan1) durumunda da

! Bagvuru No: 2013/4439, Karar Tarihi: 06.03.2014 (RG. T: 25.04.2014, S: 28982).
2 Bagvuru No: 2014/5836, Karar Tarihi: 16.04.2015 (RG. T: 11.07.2015, S: 29413).
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kural olarak degismektedir’. TMK. m. 173 uyarinca kadimn, evlenmeden
onceki soyadini yeniden alir. Bu baglamda kadin evlenmeden 6nce dul idiyse
hakimden bekarlik soyadini tasimasina izin verilmesini isteyebilir. Bununla
birlikte kadinin, bosandigi kocasinin soyadini kullanmakta menfaati
bulundugu ve bunun kocaya bir zarar vermeyecegi ispatlanirsa, istemi tizerine
hékim, kocasinin soyadini tagimasina izin verir. Kisisel durum degisikligine
bagli adin degistigi diger bir alan ise soybagi reddedilen ve / veya taninan ya
da babalik davasi ile soybagi babasina baglanan ¢ocugun soyadidir. Nitekim
soybagi reddedilen cocuk anasinin soyadini alirken tanima veya babalik
davasi sonucunda babasina soybagi ile baglanan ¢ocuk NHK. m. 28 / f. 4
uyarinca babasinin soyadini alir. Yapay soybaginin kurulmasi da evlatligin
0z adi ve / veya soyadinin degistirilmesi sonucunu dogurmaktadir. Bu
baglamda evlat edinilen kii¢iigiin 6z adinin evlat edinen tarafindan
degistirilmesi miimkiin iken, ergin evlat edinilen a¢isindan miimkiin degildir.
Evlatligin soyadi agisindan da kiigiik evlatlik evlat edinen soyadini alirken
ergin evlat evlatligin evlat edinenin soyadini almasi evlatligin rizasina tabi
kilimmistir. Evlathigin adinin degistirilmesine iligkin diizen incelenirken
kaynak Isvigre Medeni Kanunu'nun ilgili diizenlemelerine de kisaca
deginilecektir.

Bildirinin ikinci boliimiinde ise TMK. m. 27 uyarinca adin degistirilmesi
davasi incelenecektir. Adin degismezIligi kurali uyarinca ancak 6z ad ve
soyadi ancak hakli sebep temelinde degistirilebilir. TMK. m. 4 uyarinca
hakimin takdir yetkisi uyarinca degerlendirilecek adin degistirilmesini
mesrulagtiracak sebep kisisel veya ticari faaliyete iligkin olabilecegi gibi aile
iliskilerinden de kaynaklanabilir. Bu yoniiyle adin degistirilmesi davasi
esasen niifus kaydindaki yanligh@in diizeltilmesinden esasli sekilde
ayrilmaktadir. Bildirinin bu boliimiinde adin degistirilmesi davasinin taraflar

3 Bununla birlikte NHK. m. 23 / f. 2 kocas1 6len kadm kocasinin aile kiitiigiinde kalacak olup
ancak dilerse babasinin kiitiigiine donebilecektir.
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ve bu baglamda sinirli ehliyetsiz tarafindan acilip agilamayacagi tartismasi,
adin degistirilmesine itiraz ve degisiklik kararinin sonuglar1 incelenecektir.

Anahtar Kelimeler: ad, soyad, bosanma, evlat edinme, hakh sebep,
hakimin takdir yetKisi.

CHANGE OF NAME DUE TO CHANGE OF PERSONAL STATUS
AND TO COURT DECISION

Abstract

Change of name has a considerable importance as a subject of civil law
because it is regulated in various articles of Turkish Civil Code (TCC) and
“change of name case” in article 27 TCC is one of the most common
application areas among civil registration cases.

Instances where the name changes de jure can be counted as change of the
woman's surname as a result of marriage, divorce or other type of dissolution
of marriage; change of the child’s surname whose paternity is disavowed or
whose parent-child relationship is established through a recognition or action
to establish paternity and change of first name and / or surname of the adopted
child / adult by the decision of adoption (or by abolition of the adoption
relationship). In these cases, the name of the person concerned changes
mainly due to changes of civil status. Among the listed cases, the first to be
examined is the effects of marriage and divorce or other type of dissolution
on the woman’s surname. In accordance with article 187 TCC “the woman
shall take her husband's surname upon marriage however, with a written
application to the marriage officer or later to the civil registry office, she can
also use her previous surname in front of her husband's surname”. Both the
jurisprudence of Court of Cassation (especially Decision of General
Assembly of Civil Chambers of Court of Cassation, 30.09.2015, File No:
2014/2-889, Decision No: 2015/2011) and the judgements on utilization of



iISTANBUL AYDIN UNIVERSITESI YAYINLARI

maiden name on its own by a married woman (Giilsim GENC* and Nese
ASLANBAY AKBIYIK®) of the Constitutional Court regarding this
regulation, the accuracy of which is discussed in the doctrine, will also be
mentioned. The woman’s surname changing upon marriage also changes as a
rule in case of divorce (or of termination or nullity of marriage)®. According
to art. 173 TCC, in the case of divorce the woman reverts to her surname
before marriage. In this context, if the woman was a widow before marriage,
she may request permission to use her maiden name. However, if it is proven
that the woman has an interest in using the surname of her husband from
whom she is divorced and that this will not harm the husband, upon the
woman’s request, the judge shall allow her to retain her husband's surname.
Another field of application in which the name changes due to a personal
situation change is the surname of the child whose paternity is disavowed and
/ or who is recognized or whose parent-child relationship is established
through action to establish paternity. As a matter of fact, while the child
whose paternity is disavowed shall take his mother’s surname; the child who
is recognized or whose parent-child relationship is established through
paternity suit shall take his father’s surname according to Art. m. 28 / par. 4
CCRS. Establishment of artificial parent-child relationship (adoption) also
may result in changing the adopted child’s / adult’s surname and adopted
child’s first name. In this context, while it is possible for the adopted child's
first name to be given by the adoptive parents, it is not possible for the adopted
adult’s one. In terms of the surname of the adopted, while the adopted child
shall take the adoptive parents’ surname, the change of adopted adult’s
surname is subject to his consent. While the legal order regarding the adopted

4 Application Nr: 2013/4439, Date of Decision: 06.03.2014 (Official Gazette, 25.04.2014,
No: 28982).

5 Application Nr: 2014/5836, Date of Decision: 16.04.2015 (Official Gazette, 11.07.2015,
No: 29413).

® However, according to Art. 23 / par. 2 CCRS, the record of the woman whose husband has
died will be retained at husband's family registry and can only return to her father's registry
if she wishes.
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child /adult’s change of name is explained, the relevant regulations of Swiss
Civil Code will also be briefly mentioned.

In the second part of the presentation, the “change of name case” regulated in
article 27 TCC will be examined. In accordance with the rule of immutability
of the name, the first and surname can only be changed based on just cause.
The reason to legitimize the change of name, which falls within the discretion
of the judge (article 4 TCC), may be personal or related to family relations or
depend on commercial activity. In this respect, the change of name case is
fundamentally different from the correction of civil registration record case.
In this part of the paper, the parties to the change of the name case -and in this
context the debate whether it can be issued by the minor or ward having the
capacity of judgment, the objection to the change of the name and the results
of the court decision will be examined.

Key words: name, surname, divorce, adoption, just cause, discretion of
the judge.
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Dog. Dr. Pakize Ezgi AKBULUT

(istanbul Aydin Universitesi Hukuk Fakiiltesi Medeni Hukuk ABD
Ogretim iiyesi)

Yeni Vakiflarda Vakfin Amaci
Ozet

743 sayili Tiirk Kanunu Medenisi’ne ve 4721 sayili Tiirk Medeni Kanunu’na
gore kurulmus olan vakiflar, 5737 sayili Vakiflar Kanunu’nun 3. maddesi
uyarinca “yeni vakiflar” olarak adlandirilmaktadir.

Amag, vakfin esasli unsurlarindan olup, vakfin ¢ekirdegini (6ziinii) teskil
eder. Vakfeden, belirli bir amac1 gergeklestirmek iizere vakif kurma iradesini
beyan eder ve malvarlifini bu amaca o6zgiiler. Vakif kurma ozgiirligii
cergevesinde vakfeden, vakfin amacini kural olarak 6zgiirce belirleyebilir.
Hukukumuzda vakiflarin amaglar1 ¢ogunlukla kamu yararina, egitime, sosyal
giivenlige, sagliga, kiiltiire vb. hususlara yonelik olmaktadir.

Vakfedenin vakfin amacini belirleme 6zgiirliigii bulunsa da, bu 6zgiirliigiinii
kanuni sinirlar igerisinde kullanir. Zira vakiflar mevzuati ile vakfin amacinin
ozellikleri hakkinda bazi sinirlamalar getirilmistir. TMK m. 101/ I’de, vakfin
amacinin belirli ve stirekli olmasi gerektigi diizenlenmis, TMK m. 101/ III’de
ise hangi amagclarla vakif kurulamayacagi belirtilmistir. Vakif kurma
isleminin esasli unsuru olan amacin bu 6zellikleri tagimamasi veya Kanun’da
sayilan unsurlara aykirt olmasi halinde, vakif kurma isleminin akibeti de
degisir. Bunun yaninda kural olarak ideal amaca sahip olan yeni vakiflarin,
son yillarda Almanya ve Isvigre hukuklarinda gergeklesen gelismelerin de
etkisiyle ticari amaca sahip olup olamayacagi da tartismalidir.

Vakfin amaciyla ilgili ortaya ¢ikabilecek bir diger sorun, vakfin kurulus
amacinin zamanla degistirilip degistirilemeyecegidir. Vakfeden tarafindan
vakif senedinde belirlenen amac¢ vakfin esasli unsurlarindan olup, vakif bu
ama¢ dogrultusunda faaliyetlerini gerceklestirdiginden, vakfin kurulus
amacimin degistirilmesi esasen istisnai niteliktedir. Dolayisiyla Tiirk
hukukunda vakfin amacinin degistirilmesi siki kosullara tabi tutulmustur
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(TMK m. 113 I). Ancak Isvi¢re hukukunda vakfin amacinin degistirilmesini
kolaylastiran yeni diizenlemeler, Tiirk hukukunda da bu meseleyi tartismaya
acmistir.

Bu cer¢evede caligmamizda oncelikle vakfin amaci dogrultusunda, yeni
vakiflar1 diger vakiflardan ayiran unsurlar kisaca anlatilacak, vakfin amacinin
tasimas1 gereken oOzellikler, gegerlilik kosullart incelenerek bu 6zellikleri
tasimayan ve bu kosullara aykir1 olan vakif kurma isleminin ne gibi hukuki
sonuglara tabi olacagi belirlenecek, vakiflarin ticari amaca sahip olup
olamayacag tartisilacak ve son olarak vakif amacinin hangi kosullar altinda
degistirilebilecegi karsilastirmali hukuk dikkate alinarak degerlendirilecektir.

Anahtar kelimeler: yeni vakif, vakfin amaci, vakif senedi, vakfin amacinin
degistirilmesi.

Purpose of the Foundation in New Foundations
Abstract

Foundations established in accordance with the Turkish Civil Code No. 743
and the Turkish Civil Code No. 4721 are called "new foundations" in
accordance with Article 3 of the Code on Foundations No. 5737.

Purpose is the essential elements of the foundation and constitutes the core
(essence) of the foundation. The founder declares his will to establish a
foundation to achieve a specific purpose and dedicates his assets to this
purpose. As a rule, the founder can freely determine the purpose of the
foundation. In our law, the purposes of foundations are mostly about public
interest, education, social security, health, culture, etc.

Although the founder has the freedom to determine the purpose of the
foundation, he uses this freedom within legal limits. With the legislation of
foundations, some limitations have been brought about the characteristics of
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the purpose of the foundation. Article 101, 1 of the Turkish Civil Code
regulates that the purpose of the foundation should be specific and permanent
and Article 101, III of the Turkish Civil Code states for what purposes a
foundation cannot be established. In case of the purpose does not have these
features or is contrary to the elements listed in the Law, various sanctions
occur. In addition, it 1s debatable whether foundations can have commercial
purposes with the effect of developments in German and Swiss laws in recent
years.

Another problem that may arise regarding the purpose of the foundation is
whether the foundation purpose of the foundation can be changed over time.
Changing the purpose of the foundation is subject to strict conditions in
Turkish law (Art. 113, I of TCC). However, new regulations in Swiss law that
facilitate the change of the purpose of the foundation have opened this issue
to discussion in Turkish law as well.

In our study, first of all, in line with the purpose of the foundation, the
elements that distinguish new foundations from other foundations will be
briefly explained and the features that the purpose of the foundation should
have and the conditions of validity will be examined and the legal
consequences of the legal transaction that does not have these features and
conditions will be determined. Finally, it will be examined whether
foundations can have a commercial purpose and how the purpose of the
foundation can be changed.

Keywords: new foundation, purpose of the foundation, foundation deed,
changing the purpose of the foundation.



24

iISTANBUL AYDIN UNIVERSITESI YAYINLARI

IKiNCIi OTURUM
AILE HUKUKU BIiRiNCi OTURUMU
(Oturum Baskam Prof. Dr. Haluk BURCUOGLU)

Prof. Dr. Arif KOCAMAN - IAU Hukuk Fakiiltesi Dergisi’ne Tam Metin
Gonderecegi icin Ozeti Basilmamustir.

Dr. Ogr. Uyesi Giilsah Sinem AYDIN ATES
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ANLASMALI BOSANMALARDA iMZALANAN
PROTOKOLLERIN KATILMA ALACAGINI KAPSAYIP
KAPSAMADIGI SORUNU

OZET

Uygulamada mal rejiminin tasfiyesine iliskin diizenleme iceren anlagsmalara
bosanma kararinda yer verilmesine ragmen, bosanma davasindan sonra
eslerin katilma alacagina yonelik alacak davasi actiklarina rastlanmaktadir.
Burada sorun yaratan husus, uygulamada hazirlanan anlasmali bosanma
protokollerinde bosluklara ve yoruma agik ifadelere yer verilmesidir. Bu
tebligde, anlagsmali bosanma protokoliinde gecen bu tiir belirsiz ifadelerin
nasil yorumlanmasi gerektigi hususu 6gretideki farkli goriisler ve Yargitay
kararlar1 1s18inda ele alinacak, konuya iliskin goriistimiiz gerekgeleriyle
ortaya konacaktir.

Belirtilmelidir ki bu tlir yorum sorunlar1 ile karsilasilmasinin temel sebebi,
bosanma protokoliinii onaylayan ilk derece mahkemesi hakimlerinin,
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anlagsmalarda yer alan ifadelerin agik olmasina dikkat etmemesi, agik
olmamasi halinde ifadeleri agiklattirmamasi, gerekiyorsa alacak kalemlerinin
icerigini tek tek tespit ettirtmemesidir. Bu noktada ZPO (isvigre Federal Usul
Kanunu) Art. 279’a da mehaz kanun olmasi sebebi ile bagvurulmalidir. S6z
konusu hiikkme gore anlasmali bosanmada protokoliin hakim tarafindan
onaylanabilmesi i¢in agik olmasi ve hakkaniyete aykiri olmamasi gerekir.
Yine Hukuk Muhakemeleri Kanunu m. 31 hiikmiinde diizenlenen hakimin
aydinlatma 6devi de protokoldeki agik olmayan hususlarda taraflara agiklama
yaptirilmasini gerektirir.

Bu konuda 1ilk olarak protokolde genel olarak mal rejiminin tasfiyesinden
dogan alacaklardan karsilikli olarak vazge¢ildigini belirten bir ifadeye yer
verilmesinin tasfiyenin gergeklestigi sonucuna gotiirecegi, tasinir ve
taginmazlarin ismen, adet ve say1, ada ve parsel numaralari ile tek tek acik bir
bicimde sira numarast ve nitelikleri ile yer almasinin gerekmedigi
vurgulanmalidir. Yargitay’in genel uygulamasi da bu yonde olmakla birlikte
mal rejiminin tasfiyesinden kaynaklanan talepleri kapsayan ifadelerin neler
oldugu konusunda Yargitay’in farkli kararlar1 bulunmaktadir.

Buradaki sorun irade beyanlarinin ve sdzlesmenin yorumuna iligkindir.
So6zlesmenin kurulmasi bakimindan karsilikli irade beyanlarinin giiven ilkesi
cergevesinde degerlendirilerek, taraflarin gergek sayilan farazi ortak
iradelerinin tespiti gerekir. Bu noktada taraflarin o s6zlesme ile arzuladiklar
ortak amacin belirlenmesi 6nem tasir. Ortak amacin tespiti i¢in sdzlesme dis1
olaylara da tamamlayict yorum araci olarak bagvurulmasi miimkiindiir.
Ogretide yorumlanacak sdzlesme hiikmiiniin bir haktan vazgegmeyi konu
almasi halinde dar yorumlanmasi gerektigi kabul edilmektedir. Bu gerekce
ile sadece “taraflarin mal talepleri yoktur” “alacagim tiim mallar1 aldim” ya
da “baska bir alacagim kalmamustir” gibi ifadelerin katilma alacagindan
vazgecildigi  seklinde yorumlanmamast gerektigi diisiiniilebilirse de
kanimizca varilan sonuglar anlasmali bosanma kurumunun amaci ve usul
ekonomisi de gozetilerek ele alinmalidir. Anlasmali bosanmanin esler
yoniinden ortak amaci aradaki iliskiyi her yonden tamamen sona erdirmek ve
ileriye bakmaktir. Bus durumda anlagsmali bosanmanin amaci belirttigimiz
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ornek beyanlarin yer aldig1 bir protokolii imzalayarak bosanan eslerin mal
rejimini de tasfiye ettikleri yorumuna gotiirebilir. Ancak yine de her somut
olay ozelligine gore degerlendirilmelidir. Zira sdzlesme disi olaylarin ve
durumlarin birlikte degerlendirilmesi, somut olayda taraflarin bu ifadelerle
mal rejiminin tasfiyesini amaglamadigi sonucuna gotiirebilir.

Anahtar Kelimeler: Katilma Alacagi, Mal Rejimi, Anlagmali Bosanma,
Tasfiye, Yorum.

THE PROBLEM OF WHETHER THE PROTOCOLS SIGNED IN
THE DIVORCES BY JOINT REQUEST INCLUDE
PARTICIPATION CLAIM

Abstract

In practice, although agreements containing arrangements for the dissolution
of the property regime are included in the divorce decision, it is observed that
after the divorce case, the spouses file a suit for the participation claim. The
issue that creates a problem here is that there are gaps and statements open to
interpretation in the divorces by joint request protocols prepared in practice.
In this paper, the issue of how such ambiguous statements in the divorce by
joint request protocol should be interpreted will be discussed in the light of
different views in the doctrine and the Supreme Court decisions, and our view
on the subject will be presented with its justifications.

It should be noted that the main reason for encountering such interpretation
problems is that the judges of the first instance court, who approved the
divorce protocol, do not pay attention to whether the statements in the
agreements are clear, do not have the statements explained if they are not
clear, and if necessary, do not have the contents of the items of credit
determined one by one. At this point, since it is the reference code, the ZPO
(Swiss Federal Code of Procedure) Art. 279 should also be applied.
According to the aforementioned provision, in order for the protocol to be
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approved by the judge in a divorce by joint request, it must be clear and not
contrary to equity. Again, the duty of clarification of the judge, which is
regulated in the Code of Civil Procedure Art. 31, also requires to make the
parties to give an explanation about the unclear issues in the protocol.

In this regard, it should be emphasized that, a protocol, which includes a
statement, expressing that the claims arising from the dissolution of the
property regime in general are mutually waived will lead to the conclusion
that the dissolution has taken place; however, movable and immovables do
not need to be listed in name, count, island and parcel numbers, one by one,
clearly with their sequence number and qualifications. Although the general
practice of the Supreme Court is in this direction, there are different decisions
of the Supreme Court regarding which statements covers the demands arising
from the dissolution of the property regime.

The problem here is related to the interpretation of the declarations of will
and the contract. In terms of the establishment of the contract, it is necessary
to determine the hypothetical common will of the parties, which is considered
real, by evaluating the mutual declarations of will within the scope of the
principle of trust. At this point, it is important to determine the common
purpose that the parties desire with that contract. It is possible to apply non-
contractual events as a complementary interpretation tool to determine the
common purpose. It is accepted in the doctrine that the contract clause, which
is the subject of the interpretation, should be interpreted narrowly if it is about
waiving a right. For this reason, it can be thought that statements such as "the
parties have no demands for property", "I have received all the property that
I will receive" or "I have no other claims left" should not be interpreted as
waiving the participation claim, but in our opinion, the conclusions reached
should be considered by taking into account the purpose of the divorces by
joint request institution and the judicial economy. The common purpose of
the divorces by joint request for the spouses is to end the relationship in all
aspects and to look forward. In this case, the purpose of the divorces by joint
request may lead to the interpretation that the divorced spouses have also
dissoluted the property regime by signing a protocol containing the sample
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statements we have mentioned. However, each concrete case should be
evaluated according to its characteristics. Because the evaluation of non-
contractual events and situations together may lead to the conclusion that in
the concrete case, the parties did not intend to dissolute the property regime
with these statements.

Keywords: Participation Claim, The Property Regime, The Divorce By Joint
Request, Dissolution, Interpretation.

Dr. Ogr. Uyesi Ozkan Cavit HOSLAN
(istanbul Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dal)

EDINILMIiS MALLARI YUKLEYEN BORCLAR
Ozet

Edinilmis mallar1 yiikleyen borglarin, kisisel mallar1 yiikleyen borglardan
nasil ayrilarak tespit edilecegi ve c¢ikarma hesabinin nasil yapilacag
meseleleri, katilma alacaginin miktarinin belirlenmesinde dogrudan etkilidir.
Edinilmis mallar yiikleyen borg¢larin tespitine iliskin hususlar, denklestirme
ve deger artis pay1 alacaklari i¢in de 6nem tasimaktadir.

Her borg, yakin iliski i¢inde oldugu mal grubunu yiiklemektedir (MK 230/2,
c. 1). Stiphe halinde, borcun edinilmis mallar1 yiiklemesi esastir (c. 2). Bu
esas, edinilmis mal karinesi (MK 222/3) ile paralel niteliktedir. Egitim
giderleri tartismali olmakla birlikte, mal rejiminin baslamasindan once
dogmus olan tiim borglarin, kisisel mallar yilikleyecegi kabul edilmektedir.
Mal rejimi devam ederken dogan bir borg ise kendisinden kaynaklandigi veya
kendisine menfaat sagladigi mal grubunu yiikleyecektir. Dolayisiyla belirli
bir mala iliskin bor¢, o malin bulundugu grubu yiikler. Ayrica gelirden
karsilanacak borglarin, edinilmis mallardan karsilanmas1 gerekmektedir. Bu
durumda, bir kisisel mali ilgilendirse de gelirden karsilanacak olan borg, yine
edinilmis mallar1 yilikleyecektir.
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Gelirden karsilanacak borglarin basinda; evlilik birliginin idamesi masraflari
ve mesleki faaliyetlere iliskin harcamalar gelmektedir. Evlilik birliginden
dogan mali yiikiimliiliikler 6ncelikle nazara alinmalidir. Ornegin esin, dnceki
evliligi nedeniyle 6demek durumunda oldugu nafakalar da bu kapsamda
sayilmalidir. Mesleki giderlerin kapsami somut olayin sartlarina gore tayin
edilmelidir. Mesleki faaliyetin ekonomik sonucu olan zararlar da bu
kapsamda degerlendirilmelidir.

Prensip itibariyle, bir malin edinilmesi veya iyilestirilmesi i¢in yapilan tim
masraflar, o malin bulundugu gruba iliskin sayilir. Kisisel mallarin bakim
giderlerinde basvurulacak Olgiit tartismalidir. Bazi fikirler, kisisel mallarin
gelirlerinin edinilmis mal sayilmasi kuralin1 sinirlayan net deger prensibi ile
kesismektedir. Ileri siiriilen 6lciitler, vergi ve sigorta borglar1 bakimindan da
gegerli olmalidir. Bizce kisisel mallarin olagan bakim giderlerinin tamaminin,
gelirden karsilanmasi beklenmelidir. Mal rejiminin sona erdigi tarihte heniiz
yapilmamis bakim ile amortisman giderleri de edinilmis mallardan
diistilebilmelidir. Gelir getiren veya evlilik birliginin ihtiyaglar1 igin
kullanilan kisisel mallarin, olaganiistii bakim giderleri de edinilmis mallar
yiiklemelidir. Iyilestirme giderlerinin ise toplam veya farazi gelir miktari ile
sinirlanmast onerilebilir.

Kisisel kullanima yonelik mallara iliskin borg¢larin, edinilmis mallar
yiklemesi, malin olagan ihtiyaglara yonelik olmasi halinde miimkiin
goriilmektedir. Kisisel harcamalar da bu kapsamda degerlendirilmelidir.
Mesleki masraflarin  genis yorumlanmasi, burada varilacak sonucu
etkileyecektir. Bizce 6nemli olan masrafin olagan sayilip sayilmamasidir.
Yargitay’in kredi kart1 borglarina ve kisisel harcamalarin denklestirilmesi
meselesine iliskin degerlendirmeleri ortiismemektedir.

Bir kisisel mala sahip olmaya bagli veya mal lehine ger¢eklesen haksiz
fiillerden, vekaletsiz is gormeden ve sebepsiz zenginlesmeden dogan borglar,
olagantistii bakim giderleri olarak degerlendirilmelidir. Digerlerinin tamamu,
edinilmis mallar1 ytlikleyecektir.
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Tamami ya da biiyiik kismi kredi ile alinan mal, kural olarak edinilmis mal
grubunda yer alir ve kredi borcu da bu grubu yiikler. Isvigre Hukuku’nda,
ipotekli alacagin, tasinmazin bulundugu mal grubunu yiikleyecegi kabul
edilmekte; ancak bu kurala iliskin istisnalar da kabul edilmektedir. Bu
cercevede, denklestirme ve deger artis payr alacaklari da ¢esitli ihtimallere
gore degerlendirilmektedir.

Katilma alacaginin hesaplanmasinda, eksi degerin nazara alinmamasina
iliskin MK 231/2 hiikmiiniin, her bir edinilmis mal i¢in ayrica uygulanmasi,
kotiiniyetli bor¢lanmalarin 6niine gegebilecektir.

Yargitay, kalan kredi borcu taksitlerinin, edinilmis mallarin degerinden
cikarilmasii degil; bunlarin kisisel maldan edinilmis mala yapilan katki
olarak degerlendirilmesi ve denklestirme alacagi olarak hesap edilmesi
gerektigini kabul etmektedir. Bu, kavramsal acidan yanlis oldugu gibi,
denklestirmenin amaci ile de ortiismemektedir.

Anahtar Kelimeler: edinilmis mallar, kisisel mallar, katilma alacag,
denklestirme alacagi

THE DEBTS ENCUMBERING THE ACQUIRED PROPERTY
Abstract

The issues of how to distinguish the debts of acquired property from debts of
personal property and how to calculate the subtraction are directly effective
in determining the amount of participation claim. The issues regarding the
determination of the debts burdening the acquired property are also important
for the equilization and participation in increased value claims.

Each debt loads the property with which it is closely related (CC 230/2, s. 1).
In case of doubt, it is essential that the debt loads the acquired property (s. 2).
This principle is in parallel with the presumption of acquired property (CC
222/3). Although educational expenses are controversial, it is accepted that
all debts incurred before the beginning of the marital property regime will
burden personal property. A debt that arises in the course of the property
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regime will impose the group of goods from which it originates or to which
it provides benefits. Therefore, the debt for a particular good loads the group
in which that good is located. In addition, debts to be covered from income
must be met from acquired goods. In this case, even though it concerns a
personal property, the debt that will be met from the income will still load the
acquired goods.

The primary debts to be covered from the income are; costs of maintenance
of the marriage and expenses related to professional activities. In this regard,
the financial obligations arising from the marriage should be taken into
consideration first. The alimony that the spouse has to pay due to his previous
marriage should also be counted in this scope. The scope of professional
expenses should be determined according to the circumstances of the case.
Losses that are the economic result of professional activity should also be
evaluated within this scope.

In principle, all expenses incurred in acquiring or improving a property are
considered to be related to the group in which that property is located.
However, if the personal property is used for the needs of the marriage union
or if it generates income; reasonable expenses for the maintenance of the
goods and operating expenses load the acquired property. In our opinion, the
same principle should be valid for taxes and fees and insurance debts. Even
improvement expenses - limited to the income they provide during the
continuation of the goods regime - should be counted within this scope.

The criterion to be applied for the maintenance expenses of personal property
is controversial. Some ideas coincide with the net worth principle, which
limits the rule according to which income of personal property is to be
considered as acquired property. The criteria put forward should also be
applied to tax and insurance debts. In our opinion, all the ordinary
maintenance expenses of personal property should be expected to be covered
by income. Maintenance and depreciation expenses that have not yet been
made at the date of the expiry of the property regime should also be deductible
from the acquired goods. Extraordinary maintenance expenses of personal
property that generates income or are used for the needs of the marriage
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should also load the acquired property. It may be suggested that the
improvement expenses be limited to the total or hypothetical income amount.

It is possible for debts for personal use goods to load acquired property, if the
goods are for usual necessities. Personal expenses should also be evaluated
in this context. Broad interpretation of professional costs will influence the
conclusion to be drawn here. In our opinion, it is important whether the
expense is considered ordinary or not. The assesment of the Court of
Cassation on credit card debts and on the issue of equalization of personal
expenditures do not coincide.

Debts arising from strict liability, negoitorum gestio or unjust enrichment,
which depend upon possession of a personal property or which profit personal
property should be considered as extraordinary maintenance expenses. All
others will load acquired goods.

Goods, wholly or mostly financed with loan, are included in the acquired
property group as a rule, and credit debt also burdens this group. In Swiss
Law, it is accepted that a debt on hypotech will load the property group in
which the real estate is located; however, exceptions to this rule are also
accepted. In this framework, equalization and participation in increased value
claims are evaluated according to various possibilities.

Applying the provision of CC 231/2 on not taking into account the negative
value in the calculation of the participation claim, for each acquired property
solely, may prevent bad faith borrowings.

The Supreme Court does not deduct the remaining installments of credit debt
from the value of the acquired goods and recognizes that these should be
considered as contributions made from personal property to the acquired
property and calculated as an equalization. This is not only conceptually
wrong, but also inconsistent with the purpose of extraordinary compensation.

Keywords: acquired property, personal property, participation claim,
equalization compensation
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Prof. Dr. Ebru CEYLAN

(istanbul Aydin Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim
Dal)

GECMISTEN BUGUNE YARGITAY KARARLARINDA
YOKSULLUK NAFAKASI TALEBINDE ETKIiLi OLAN
UNSURLARLA iLGIiLi DEGERLENDIRMELER

Ozet

Yoksulluk nafakasi, bosanma durumunda evlilik birliginin getirdigi
gorevlerden olan esler arasinda karsilikli bakim ve gecindirme 6devinin
devamimi amagclayan bir nafakadir. Yoksulluk nafakasinin amaci,
bosanmadan sonra yoksulluga diisecek olan1 korumaktir. Yoksulluk nafakasi,
bosanmis olan yoksul tarafa verilecek bir nafaka olup bir ceza veya tazminat
niteligi tasimaz.

Yoksulluk nafakasinin talep edilmesinin sartlari, bosanma kararinin
kesinlestigi tarithe gore belirlenir. TMK.m.175 hiikmiinde yoksulluk
nafakasi talebinin sartlar1 belirtilmistir. Bu hilkkme gore bosanma kararinin
verilmis olmasi, taraflardan birinin istemde bulunmasi, istemde bulunan
tarafin bosanma sebebiyle yoksulluga diisecek olmasi, yoksulluk nafakasi
isteyen tarafin kusurunun diger taraftan daha agir olmamasi
gerekir.Yoksulluk nafakasina mahkemenin hiikmetmesi i¢in yoksullugun
bosanma sonucunda meydana gelmesi ve gercek bir yoksullugun olmasi
gerekir. Hakim, yoksulluk nafakasi talep edenin ve diger tarafin sosyal ve
ekonomik durumunu, yasam sartlarini, taraflarin kusur durumunu dikkate
alarak taraflar arasinda bir denge saglayacak sekilde hiikiim kurmalidir.
Nafaka alacaklisinin ihtiyaglar1 ve ekonomik durumu ile nafaka bor¢lusunun
mali giicii arasinda dogru bir degerlendirme yapilarak karar verilmelidir.
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Bugiin pek ¢ok Avrupa iilkesinde yoksulluk nafakasinin miktar1 ve siiresi
belirlenirken &nemli  degisiklikler yapilmistir. Ozellikle  yoksulluk
nakafasinin  miktarinin = ve siresinin  belirlenmesinde  kanimizca
Kaynak Isvicre  Medeni kanunu m. 125  hiikmiindeki
kriterlerin hukukumuzda da  g6zoniinde tutulmasinda yarar vardir. Bu
kriterler , eslerin evliliginin siiresi, yasi, gelir durumu, evlilikte yasam
seviyesi ,saglik durumu , evlilikte gérevlerin paylasimi, mesleki durumlar
,gelecekteki kazanclari,gocuklarla ilgili sorumluluklari, bosanmada kusur
durumu gibi eslerle ve evlilikle ilgili  kriterlerdir. Boylece hakimin
yoksulluk nafakasinin  miktarinin  ve siiresinin  hakkaniyete uygun
belirlerken konuyu daha genis incelemesinde yol gdsterici olacaktir.

Anahtar kelimeler : evlilik, es bosanma , yoksulluk, nafaka , alacak , talep
,ihtiyag, kusur, bakim, yasam sartlari.

EVALUATIONS OF THE ELEMENTS EFFECTIVE IN THE
REQUEST FOR POVERTY ALIMONY IN THE DECISIONS OF
COURT OF CASSATION FROM PAST TO PRESENT

In our study, the factors that are effective in the demand for alimony have
been examined in the Decisions of Court of Cassation from past to present.
Poverty alimony is a alimony aiming at the continuation of the mutual care
and subsistence duty between the spouses, which is one of the duties brought
by the marriage union in case of divorce. The purpose of poverty alimony is
to protect the one who will fall into poverty after divorce. Poverty alimony is
alimony to be given to the divorced poor party and does not carry the nature
of punishment or compensation.

The conditions for demanding alimony are determined according to the date
when the divorce decision becomes final. In the provision of TMK.m.175, the
conditions of the request for alimony are specified. According to this
provision, the decision of divorce must be given, one of the parties must make
a request, the requesting party must fall into poverty due to divorce, and the
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fault of the party requesting alimony must not be more severe than the other
party. The judge should establish a balance between the parties, taking into
account the social and economic situation, living conditions, and fault of the
parties, of the person requesting alimony and the other party. A correct
assessment should be made between the needs and economic situation of the
alimony creditor and the financial strength of the alimony debtor.

Today, in many European countries, important changes have been made in
determining the amount and duration of alimony. In our opinion, especially
in determining the amount and duration of the poverty alimony, It would be
beneficial to consider the criteria in the source Swiss Civil Code m. 125
clause in our law as well. These criteria are the spouses and marriage-related
criteria such as the duration of the marriage of the spouses, age, income status,
living level in marriage, health status, sharing of duties in marriage,
professional status, future earnings, responsibilities regarding children, and
fault status in divorce. Thus, it will be a guide for the judge to examine the
issue more broadly while determining the amount and duration of the poverty
alimony in accordance with equity.

Key words: marriage, spouse divorce, poverty, alimony, receivable, demand,
need, defect, care, living conditions
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Dal)

ELBIRLIiGi MULKIYETINDE ORTAKLARDAN HER BiRi
TEK BASINA TAPU SiCILININ DUZELTILMESI DAVASINI
ACABILIR Mi?

Ozet

1 Ocak 2002 tarihinde yiirtirliige giren 22.11.2001 tarihli ve 4721 sayili Tiirk
Medeni Kanunumuz, elbirligi ortakligina iliskin 702. maddesinin dordiincii
fikrasinda, 6nceki Medeni Kanunumuzda (17 Subat 1926 tarihli ve 743 sayili
Tiirk Kanunu Medenisi) ve keza kaynak Isvigre Medeni Kanunu’nda yer
almayan yeni bir hilkkme yer vermistir. Hiikiim soyledir: “Ortaklardan her biri,
topluluga giren haklarin korunmasini saglayabilir. Bu korumadan biitiin
ortaklar yararlanir.” Benzer bir hiikiim miras ortakligina iliskin 640.
maddenin dordiincii fikrasinda yer almaktadir: “Mirasgilardan her biri,
terekedeki haklarin  korunmasini isteyebilir. Saglanan korumadan
mirascilarin hepsi yararlanir.”
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Miilkiyet hakki bakimindan korunma, TMK m. 683, f. 2’ye gore istihkak
davast ve elatmanin Onlenmesi davasi ile olur. Ayrica tapu sicilinin
diizeltilmesi davasmin, istihkak davasinin tasinmaz miilkiyetindeki
goriiniimii oldugu kabul edilmektedir. Dolayisiyla tasinmazlar bakimindan
elbirligi miilkiyetinde ortaklardan her biri TMK m. 702 ve 640 hiikiimleri
uyarinca gerek elatmanin 6nlenmesini gerek biitlin ortaklar bakimindan tapu
sicilinin diizeltilmesini talep ve dava edebilmelidir. Bu durum usul
hukukundaki “dava takip yetkisi” kurumunun bir 6érnegini olusturur.

Bununla birlikte Yargitay uygulamasi ile 6gretideki hakim goriis, ortaklardan
tek baslarina tapu sicilinin diizeltilmesi davasini agma hakkini esirgemekte;
diger ortaklarin olur vermesini veya davanin miras ortakligina TMK m. 640
uyarinca atanacak temsilci araciligiyla siirdiiriilmesini gerekli gérmektedir.
Oysa elbirligi miilkiyetinin pratikte yarattig1 zorluklar1 ortadan kaldirmak i¢in
getirilmis olan bu hilkmiin bu sekilde sadece elatmanin onlenmesi davasina
imkan taniyacak sekilde dar yorumlanmasi amaca uygun diismez. Ozellikle
miras ortaklifinda miras¢ilardan her biri, alacagl mirasgilik belgesine dayali
olarak tapu sicilinin diizeltilmesi davasini acip tiim ortaklarin malik olarak
tapuya tescilini isteyebilmelidir. Eklemek gerekir ki, ortaklardan birinin tim
ortaklar adina tapu sicilinin diizeltilmesi davasin1 agabilecek olmasi, davada
taraf olmayan ortaklarin aleyhine bir durum yaratmaz. Zira dava hangi yonde
sonuclanirsa sonuglansin, verilen karar diger ortaklar agisindan kesin hiikiim
teskil etmez; diger ortaklardan her biri tekrardan tapunun diizeltilmesi i¢in
dava agma hakkina sahiptir. Keza miras ortakliginda davada taraf olmayan
mirasgilarin gerektiginde mirasgilik belgesini iptal ettirip tapunun buna gore
diizeltilmesini talep ve dava etmeleri miimkiindiir.

Tiirk¢e anahtar kelimeler: Elbirligi miilkiyeti, tapu sicilinin diizeltilmesi
davasi.
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MAY EACH JOINT OWNER IN A JOINT OWNERSHIP BRING A
COURT ACTION FOR AMENDMENT OF THE LAND REGISTER
INDIVIDUALLY?

Abstract

The Turkish Civil Code (“TCC”), dated 22.11.2001, numbered 4721, and
entered into force on 01.01.2002, includes a new provision in the fourth
paragraph of Article 702, which was neither included in the former TCC
(TCC dated 17.02.1926 and numbered 743) nor in the Swiss Civil Code, the
source-law. The provision mentioned above reads as: “Each of the joint
owners may provide protection of the rights that are part of the community.
All joint owners benefit from this protection.” A similar provision is included
in the fourth paragraph of Article 640 regarding the community of heirs,
which reads as: “Each of the heirs may request protection of the rights in an
estate. All heirs benefit from the protection provided.”

The protection of ownership is provided through TCC Article 683/2 by
bringing either an action for restitution of a property or an action of
preventing an unwarranted interference. Additionally, actions for amendment
of the land register have been accepted as the mirror images of actions for
restitution of a property within the context of immovable property.
Accordingly, in respect to joint ownership in immovable property, each joint
owner may individually request and bring an action of preventing an
unwarranted interference or an action for amendment of the land register for
all of the joint owners per TCC Article 702 and 640. This constitutes an
example of the civil procedural concept regarding the right to conduct a
lawsuit in which someone else can also benefit from the outcomes.

However, the practice of the Court of Cassation and the prevailing opinion in
legal doctrine withholds the right of bringing an action for amendment of the
land register from individual joint owners; considering the approval of all
other joint owners or the pursuit of the legal action by the appointed
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representative of the community of heirs per TCC Article 640 necessary.
However, a narrow interpretation of this provision, which was implemented
to eliminate the practical difficulties of joint ownership and to allow room
just for actions of preventing unwarranted interference, cannot be deemed fit
for the primary objective. Particularly, each heir within the community of
heirs should be able to bring an action for amendment of the land register
individually, and request a registry of all community members as owners. One
joint owner’s bringing an action for amendment of the land register will not
constitute a disadvantage for the other joint owners who are not a party to the
legal proceedings. Because, regardless of the outcome of the legal action, the
court’s decision will not establish a final judgment for other joint owners;
without facing any claim preclusion, every other joint owner has the right to
bring an action for amendment of the land register once again. Not to mention
the fact that, when needed, the heirs who were not a party to the legal action
can have the certificate of inheritance canceled and request the amendment
of the land register accordingly.

Keywords: Joint ownership, court action for amendment of the land register.

Dr. Ogretim Uyesi Ahmet Hakan DAGDELEN
(Beykent Universitesi Hukuk Fakiiltesi)

KAYBEDILEN VEYA CALINAN ESYANIN iYi NIYETLE EDINiMi
Ozet

Malikin taginir1 elinde bulundurma menfaati ile gegerli bir hukuki islem
cergevesinde malik disinda bir kimseden tasinir {izerinde miilkiyet hakki
kazanmay1 uman iyi niyetli kisi arasinda bir menfaat ¢atigmasi yasanir.
Kaybetmeme/muhafaza menfaati ile kazanma menfaati arasindaki bu
catismanin ¢ozlimiinde en basta, tasarruf yetkisi olmayandan tasinir esyanin
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1y1 niyetli kimse tarafindan ediniminde ikili bir ayrim yapilir. Bu ilk ayrim,
taginir esyanin elden rizasiz ¢ikip ¢ikmadigina dayanir. Tasinir, tasarruf
yetkisi olmayana emaneten birakildiginda {iciincii kisinin emin sifat1 tagiyan
zilyetten edinimi, TMK m. 988’de ele alinmaktadir. Bu tebligin konusu, TMK
m. 989 ve 990°’da diizenlenen, iyi niyetin tasinirin elden rizasiz ¢ikisindaki
etkisi ile ilgilidir. TMK m. 763 f. 2’de Ongoriildiigl iizere, bu zilyetlik
diizenlemeleri tagmir miilkiyetinin iyi niyetle edinilmesinde anahtar rolii
oynar. lyi niyetin, zilyedin iade borcuna etkisi ise bu ¢alismanin cercevesi
disindadir.

Para ve hamiline yazil1 senet

Rizasiz ¢ikis olgusunda da ikili bir ayrim yapilir. Elden rizasiz ¢ikan esya,
para veya hamiline yazili bir senet ise TMK m. 990 uyarinca, iyi niyetli
liciincii kisinin edinimi korunur. Ayni1 kabul gerek Isvigre hukukunda Art. 935
ZGB, gerek Alman hukukunda § 935 Abs. 2 BGB gerekse de Avusturya
hukukunda § 371 ABGB bulunur.

Diger tasinirlar

Para ve hamiline yazili senet disindaki tasinir esyada ise durum yukarida
deginilen iilkelerde farkli sekilde diizenlenmistir. Avusturya hukukunda § 367
Abs. 1 ABGB, tasinirin rizasiz ¢ikisinda, iyl niyetli iiglincii kisiyi iki
ihtimalde korumaktadir. ilk ihtimalde tasimir, kamusal bir yetkilendirmeye
dayanan ve usilince ilan edilen resmi bir artirmadan (6ffentliche
Versteigerung) edinilmistir. ikinci ihtimalde ise, tasmir bir isletme
sahibinden, isletmenin olagan faaliyeti kapsaminda edinilmistir. Iyi niyet, bu
thtimallerde taginir izerinde miilkiyet hakkini kazandirmaktadir.

Alman hukukunda § 935 Abs. 2 BGB ise tasinirin rizasiz elden rizasiz
cikisinda, 1y1 niyetli kimseyi tek thtimalde korumustur, o da resmi artirmadir
(6ffentliche Versteigerung). Bu ihtimal taginirin, § 383 Abs. 3 BGB’de sayilan
kamu gorevlilerinden birinin miidahil oldugu artirma yolu ile satimdan,
ornegin alacaklinin temerriidiinde tevdiye elverigsiz malin satiminda izlenen
ustlde oldugu gibi, ile idareden aldig1 izinle gelir getirici faaliyet olarak
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baskalarina ait esyalarin artirma yolu satimi ile ugrasanlarin — resmi olarak
gorevlendirilenlerin, miizayede evleri, faaliyetinde gerceklesen artirma yolu
ile satimdan edinilmesidir. Iyi niyetli kisi, tasinir iizerinde bu durumda
miilkiyet hakkini kazanmaktadir. Artirmalar disinda, Orne8in bir ticari
isletmenin faaliyeti kapsaminda devredilme durumunda, § 935 Abs. 1 BGB
uyarinca malikin elinden rizasi disinda ¢ikmig taginirin Alman hukukunda
edinimi ise miimkiin degildir. Taginir1 iyi niyetli edinen, ne miilkiyet hakkin
kazanmakta ne de Tiirk-Isvi¢re hukukunda oldugu gibi bir alikoyma hakkina
sahip olmaktadir. Avusturya ve Almanya arasindaki bu fark ilginctir, zira
Alman hukuku gerek bor¢landirict islemde, gerek tasinir ve taginmaz
milkiyetinin devrinde soyutluk ilkesinden hareket etmis ve aligveris
giivenligi menfaatini, islem giivenligini 6n planda tutmustur. Avusturya
hukuku ise gerek bor¢landiric1 islemde gerekse tasinir ve tasinmaz
miilkiyetinin devrinde sebebe baglidir. Tasinirin rizasiz ¢ikisinda Alman
hukuku, Avusturya ve Tiirk-Isvigre hukukuna gore toplumsal aligveris
giivenligi menfaatini, bireysel malik menfaati karsisinda burada daha dar bir
kapsamda kabul etmistir.

Tiirk-isvicre hukukunda ise, rizasiz cikis olgusunda iyi niyet kismen
korunmaktadur. Iyi niyetli kisi, tasinir iizerinde miilkiyet hakkini kazanamasa
da, malik karsisinda bir alikoyma hakkina sahip olmaktadir, TMK m. 989 f.
2 ve Art. 934 Abs. 2 ZGB. Odenen bedel geri verilmedikge, tasinir geri
alinamaz. Kanun koyucu calinan veya kaybolan esyada iyi niyetli {iglincii
kisiyi, sadece ivazli islemlerde korumaktadir. TMK m. 989°da ifade bulan bu
ivazlilik sart1, emin sifati ile zilyetten iyi niyetle edinime iliskin TMK m.
988°de agik bir sekilde dile getirilmemektedir. Iyi niyetin korunmasi igin
elden rizasiz ¢ikan tasinir su ii¢ ihtimalden biri ¢ergevesinde edinilmis
olmalidir. Ilk ihtimal tasmirin agik artirmadan edinilmesidir, acik artirma
(6ffentliche Versteigerung) ifadesi Isvicre’de oldukca genis anlasiimaktadir,
bunun kapsamina kamuya ilan edilmis ihtiyari agik artirmalar da dahil edilir.
Ikinci ihtimal tagmirin pazardan edinilmesi, iigiincii ihtimal ise tasmirin,
benzeri esyalar satan bir kisiden edinilmesidir.
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Korunmasi gereken 1yi niyetin hangi anda mevcut olmas1 gerektigi konusu
tartismaya aciktir. Bu konuda su {ic ana dikkat edilebilir: Ilki kazanmaya
temel teskil eden islemin yapilma ani, ikincisi tasinirin zilyetliginin
edinilmesi an1 ve liglinciisii kars1 edimin yerine getirilme ani. Bundan bagka,
iyi niyetin korunmasi i¢in bagli basina kazanmaya esas teskil eden gecerli bir
islemin yapilmasini yeterli gérmeyip, tasinira iliskin karsi edimin yerine
getirilmis olmasini da aramak sart kosulabilir. Bu baglamda tartismaya agik
diger bir konu, tasmir iizerinde dogrudan zilyetligin sart olup olmadigi,
zilyetligin hiikkmen teslim veya zilyetligin havalesi yollar1 ile kazanilmasi
durumlarinda 1yi niyetin korunup korunmayacagidir.

Anahtar kelimeler: iyi niyet, taginir, miilkiyet

OWNING LOST OR STOLEN CHATTELS IN GOOD FAITH
Abstract

There is a clash of interests between an owner, who is in seek of holding
his/her chattel, and a person who takes possession of a chattel in good faith
from a non-owner in order to become its owner. The settlement of this dispute
between the interest in maintaining/preserving a chattel and the interest in
acquiring a chattel in good faith from a person without a power of disposition
is at the first stage evaluated according to the answer to the question whether
a chattel was entrusted to the transferor or not. Art. 988 TMK deals with the
acquisition of a chattel which was entrusted to the transferor without any
authority to effect the transfer. This paper has its focus on the problem, which
is regulated by Art. 989, 990 TMK, where a lost or stolen chattel is possessed
by a person in good faith. As seen under Art. 763 p. 2 TMK, these articles on
possession play a key role as to the acquisition of the ownership of a chattel
in good faith. The liability of the possessor in good faith for the restitution is
out of scope of this paper.

Cash and bearer securities
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Regarding a chattel which was disposed against will, there is a distinction on
the basis of a kind of a chattel. If a chattel disposed against will is of cash or
bearer security kind, possession of a recipient in good faith is protected
according to Art. 990 TMK. The same solution is also followed in Swiss,
German, and Austrian civil law, Art. 935 ZGB, § 935 Abs. 2 BGB, § 371
ABGB accordingly.

Chattels other than cash or bearer securities

Possession of chattels disposed against will other than cash or bearer
securities has different outcomes in the countries mentioned above.
According to § 367 Abs. 1 ABGB in Austrian law, a person in good faith is
protected under two circumstances in this regard. In the first scenario, a
chattel is acquired by way of a public auction. In the second scenario, a chattel
is acquired from an entrepreneur in the scope of regular activities of that
entrepreneur’s enterprise. In both cases, a person in good faith becomes the
owner of a chattel.

§ 935 Abs. 2 BGB in German law protects a person in good faith willing to
acquire ownership of a lost or stolen chattel only in one scenario. In this
scenario, a chattel is acquired by way of a public auction. A person in good
faith becomes the owner of a chattel in this case. Other than auctions, a person
in good faith does not become an owner of a lost or stolen chattel, such as
acquisition by way of regular activities of an enterprise will not be of help. A
person in good faith does not acquire ownership, nor is he/she entitled to the
retention of a chattel, unlike Turkish and Swiss law. This distinction between
German and Austrian law is interesting because German law prioritizes
transaction safety by opting abstraction principle for contractual obligations
and transfer of ownership on chattels and immovables. On the contrary,
Austrian civil law opts causality principle for the relevant legal transactions.
Regarding chattels disposed against will, German law protects communal
transaction safety against personal proprietary interest in a narrower scope
compared to Austrian, Turkish, and Swiss law.
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Regarding chattels other than cash or bearer securities, Turkish and Swiss law
offer protection in part in respect of good faith. Even though a person in good
faith does not acquire ownership of a chattel, he/she is given a right of
retention according to Art. 989 p. 2 TMK, Art. 934 Abs. 2 ZGB. A chattel is
only be reclaimed against reimbursement of the price paid. A person in good
faith is also only protected in transactions in return for payment. This
remuneration requirement under Art. 989 TMK is not verbally cited in Art.
988 TMK, which deals with the acquisition of entrusted chattels. In order to
protect the possession of a person in good faith, a chattel has to be acquired
by way of three different scenarios. In the first scenario, a chattel is acquired
by way of a public auction. In Swiss law, the term public auction should not
be interpreted strictly. Voluntary auctions publicly announced should be seen
as public auctions. The second scenario applies to a chattel sold on the market.
And the third scenario applies to a chattel sold by a merchant dealing in goods
of the same kind.

The question exactly when good faith should be present is open to discussion.
In this regard, the following three moments may come into consideration:
conclusion of the contract, transfer of possession of a chattel, or fulfillment
of the consideration. In order to protect good faith, it may also make sense to
require not just the conclusion of an underlying bilateral contract but the
fulfillment of the consideration. In this context, another controversial
question relates to the possession type of a person in good faith. It is up for
discussion whether direct possession is a must and whether good faith should
be protected in cases where possession is acquired by means of constructive
delivery or possession instruction.

Keywords: good faith, chattel, ownership.

Ars. Gor. Hasan Ali GUCLU

(Ufuk Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dalr)
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HAKSIZ YAPI
Ozet

Tirk Medeni Kanunumuzda haksiz yapt 722-724 hiikiimlerinde
diizenlenmistir. Haks1z yap1 olarak adlandirilan bu kurum yogun uygulama
alan1 bulmaktadir. Yarg: kararlar incelendiginde de haksiz yap: ile ilgili
kararlarin fazlalig1 goriilecektir. Hukukumuzda haksiz yapi olarak ifade
edilen kurum ii¢ ayr1 durumu ifade etmek iizere kullanilmistir. Buna gore,
kendi malzemesi ile baskasinin tasinmazinda veya baskasinin malzemesi ile
kendi tasinmazinda ya da baskasinin malzemesi ile bagkasinin taginmazinda
gegerli bir hukuki iliski olmaksizin yapt meydana getirilmesi, ““ haksiz yap1”
ya da “ haksiz insaat” olarak adlandirilmaktadir.

Haksiz yapimin varligint kabul edebilmemiz i¢in {i¢ unsurun varligi
gerekmektedir. Oncelikle bir yapmin varlig1 s6z konusu olmalidir. Yapinm
olmasi1 gerektiginden kasit, mutlaka yeni bir yapinin yapilmas: degildir.
Mevcut olan bir yapida, tadilat ve ekleme yapma durumunda da haksiz yap1
giindeme gelebilecektir. Yapi kavramindan, insan eliyle ve teknigin yardimi
ile arazide meydana getirilen ve arazi ile baghligi olan eserler
anlagilmaktadir. Yapr kavramindan sadece bina anlasilmamaktadir. Ancak
yapinin en sik goriilen seklini binalar olusturmaktadir. Eser, devamli olarak
degil de gecici bir amagla meydana getirilmisse yapidan s6z etmek miimkiin
degildir.

Haksiz yapinin varligin kabul edebilmemiz ic¢in gereken ikinci unsur ise,
yapida kullanilan malzemenin, arazi malikinden baska bir kisiye ait olmasi
gerekliligidir. Ugiincii unsur ise, yapmin gegerli bir hukuki iliskiye
dayanmamasidir. Arazi sahibi ile malzeme sahibi arasinda gecerli bir hukuki
iliski s6z konusu ise, haksiz yapinin varligindan s6z edemeyiz.

Kiracinin sozlesmede kararlastirilmamasina ragmen ya da kiraya verenin izni
olmamasina ragmen meydana getirdigi yapilarin haksiz yapi niteliginde olup
olmadigi tartigmalidir. Yargitay’m bu durumlarda kiracinin meydana
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getirdigi yapilara haksiz yapiya iliskin hiikiimlerin uygulanabilecegini
belirten kararlar1 mevcuttur.

Haksiz yap1 durumunda, genel kural olarak yapida kullanilan malzemenin
arazinin biitlinleyici parcasi olacagini ifade etmek miimkiindiir. Bir kisinin
kendi malzemesi ile bagkasinin arazisinde yapt meydana getirmesi
durumunda ortaya ¢ikacak uyusmazligin kural olarak ii¢ tane ¢6ziim yolu
mevceuttur.

Bu ¢6ziim yollarindan ilki yapinin kaldirilmasidir. Ikinci ¢oziim yolu ise,
yapinin kaldirilmamasi ve malzeme malikine tazminat verilmesidir. Ugiincii
¢oziim yolu ise, arazinin miilkiyetinin malzeme malikine gegirilmesidir.
Arazinin miilkiyetinin malzeme malikine ge¢irilmesi yerine, malzeme maliki
lehine iist hakki kurulmasi da uygulamada kabul edilmektedir.

Malzeme malikinin, baskasinin arazisinde yapt meydana getirmesi, arazi
miilkiyetine miidahale ( haksiz elatma) durumunu olusturur. Medeni
Kanun’un 683/II hiikmii geregince, malikin her tiirlii haksiz elatmanin
onlenmesini dava edebilecegi hiikkme baglanmistir. Arazi malikinin bu hiikiim
uyarinca, haksiz yapinin sokiilmesini isteme hakki vardir.

Arazi malikinin, haksiz yapinin sokiilmesini isteme hakki olmasina ragmen
yapinin kaldirilmasinin asir1 bir zarara yol agmamast gerekmektedir. Aksi
takdirde haksiz yapmin kaldirilmasi miimkiin olmayacaktir. Asir1 zarara
sebebiyet verecek yapinin kaldirilamamasi durumu yapilan degerlerin
korunmas1 ilkesine dayanmaktadir. Bu degerlerin heba edilmemesi
gerekmektedir.

Bu tebligle, haksiz yapt kavrami anlatilmaya calisilacaktir. Haksiz yapi
kavraminin, karsilastirmali hukukta nasil diizenlendigi incelenecektir.
Calismada, yargi kararlarindan bolca istifade edilecektir.

Anahtar Kelimeler: Haksiz Yapi, Yapi, Malzeme Maliki, Haksiz Elatma,
Degerlerin Korunmasi
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UNJUST CONSTRUCTION
Abstract

The unjust construction is regulated in the provisions of 722-724 in our
Turkish Civil Code. This institution, which is called an unjust construction,
finds an intense application area. When the judicial decisions are examined,
it will be seen that there is an excess of decisions about unjust construction.
The institution, which is defined as an unjust construction in our law, is used
to express three different situations. According to this, the creation of a
building without a valid legal relationship with its own material on someone
else's immovable, or with someone else's material on its own immovable or
with someone else's material and on someone else's immovable is called
"unjust construction" or "unjust construction".

In order for us to accept the existence of an unjust construction , the existence
of three elements is required. First of all, there must be the existence of a
structure. The fact that the building should be does not necessarily mean that
a new structure should be built. In an existing building, in the case of making
modifications and additions, an unjust construction may come to the fore. The
concept of building is understood to be works that are created in the field with
the help of man and technique and have a connection with the land. The
concept of building is not only understood as building. However, the most
common form of the building is the buildings. It is not possible to talk about
the structure if the work was created for a temporary purpose rather than a
permanent one.

The second element required for us to accept the existence of an unjust
construction is that the material used in the building must belong to someone
other than the land owner. The third element is that the structure is not based
on a valid legal relationship. If there is a valid legal relationship between the
land owner and the material owner, we cannot talk about the existence of an
unjust construction.

It is debatable whether the structures created by the tenant, despite not being
agreed in the contract or without the permission of the lessor, are unjust.
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There are decisions of the Court of Cassation stating that the provisions
regarding the unjust construction can be applied to the structures created by
the tenant in these cases.

In case of unjust construction, it is possible to state that the material used in
the construction will be an integral part of the land as a general rule. As a rule,
there are three ways to resolve the conflict that will arise in the event that a
person creates a building on someone else's land with his own material.

The first of these solutions is to remove the structure. The second solution is
not to remove the building and to give compensation to the owner of the
material. The third solution is to transfer the ownership of the land to the
material owner. It is also accepted in practice to establish a right of
construction in favor of the material owner, instead of transferring the
ownership of the land to the material owner.

If the owner of the material creates a building on someone else's land, it
creates the situation of interference with the land ownership (unjust
acquisition). Pursuant to the 683/II provision of the Civil Code, it has been
decided that the owner can sue for the prevention of all kinds of unfair
possession. The land owner has the right to demand the dismantling of the
unjust construction in accordance with this provision.

Although the land owner has the right to demand the removal of the unjust
construction , the removal of the structure should not cause excessive damage.
Otherwise, it will not be possible to remove the unjust construction. The fact
that the structure that will cause excessive damage cannot be removed is
based on the principle of preserving the values. These values should not be
wasted.

In this paper, the concept of unjust construction will be tried to be explained.
How the concept of unjust construction is regulated in comparative law will
be examined. In the study, judicial decisions will be used abundantly.

Keywords: Unjust Construction, Construction, Owner of Materials, Unjust
Acquisition, Protection of Values.
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KISITLAMA SEBEBIYLE VELAYET ve ANA BABA VESAYETI
Ozet

Tiirk Medeni Kanunu’na gore ergin olmayan ¢ocuk, ana ve babasinin velayeti
altindadir. Yasal sebep olmadikca veldyet ana ve babadan alinamaz.

Hakim vasi atanmasina gerek gérmedikce, kisitlanan ergin ¢ocuklar da ana
ve babanin velayeti altinda kalirlar (m. 335).

Evlilik siirdiik¢e ana ve baba velayeti birlikte yiirlitmesi esastir.

Velayetin eslerden birine verilmesi, ortak hayata son verilmesi veya ayrilik
halinin ger¢eklesmesi hallerinde olur. Velayet, ana ve babadan biri 6liirse sag
kalana, bosanma halinde ise ¢gocuk kendisine birakilan tarafa verilir (m. 336).

Ana ve babanin evli olmamasi halinde velayet anaya ait olmaktadir.
Ana kiigiik, kisith veya 6lmiis ya da velayet kendisinden alinmissa hakim,
cocugun menfaatine gore, vasi atar veya velayeti babaya verir (m. 337).

Velayet hak ve yetkisi miinhasiran ana ve babaya yahut bunlardan birine
verilmistir.

Velayet altinda bulunmayan her kiigiik vesayet altina alinir (m. 404).
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Kanunkoyucu kisitlanan ergin ¢ocuklarin da velayet altinda kalmasini tercih
etmistir. Bunun nedeni agiktir.

Bir kimsenin menfaatlerini kural olarak en iyi koruyacak kisiler onu diinyaya
getiren ana ve babadir. Bir diger nedeni de velayet yetkisinin vesayete gore
¢ok daha genis olmasidir. Oyle ki vesayet altindaki kisi baz1 hukuki islemleri
(MK 462) vesayet makaminin (aile meclisi veya sulh mahkemesi) onayi ile;
bazilarin1 da (MK m. 463) Once vesayet makaminin, sonra denetim
makaminin (asliye mahkemesi) izniyle yapabilirken veli bu sinirlamalara,
dolayisiyla uzun biirokrasiye tabi olmaksizin yapabilir. Sadece ¢ocuk ile ana
veya baba arasinda ya da ana ve babanin menfaatine olarak ¢ocuk ile {i¢ilincii
kisi arasinda yapilacak bir hukuki islemle cocugun borg altina girebilmesi, bir
kayyimin katilmasina ve hakimin onayina baghdar.

Vasi, vesayet makammin siki denetimine tabidir. Oyle ki, vasi, vesayet
altindaki kisinin mallar ile ilgili defter tutmak ve her yil vesayet makamina
hesap vermek zorundadir. Velinin bdyle bir yiikiimliiliigii bulunmaz.
Uygulamada vesayetin yiiriitiilmesi bu nedenlerle agir ve zahmetlidir. Zira
tek ve c¢ift kademeli onay mekanizmasina baglanmis hukuki islemlerin tabi
olduklar: siire¢ uzundur ve sonucu garantili degildir. Ayrica vasinin defter
tutma ve hesap verme sorumlulugu da ilave kiilfettir.

Bu nedenle MK 335 hiikmii, ergin olmayan ¢ocuklar i¢in de velayetin esas
alinmasini 6ngérmektedir. Ancak, uygulamada kisitlamanin dogal sonucunun
vesayet olacag1 yoniinde yerlesik bir algi oldugu goriilmektedir. Kisitlama
kararlarinda ¢ogu zaman ana ve babanin vasi olarak atandigi gortilmektedir.
Kuskusuz, hakim takdir yetkisini kullanarak ana ve baba i¢in velayeti
sakincali bularak onlar1 vasi atamak suretiyle vesayet ve denetim
makamlarinin denetimi altina almak isteyebilir. Ancak bu sebebin kararin
gerekge kisminda ifade edilmesi gerekir. Diger ifadeyle bu tercihin bilingli
olarak yapilmis olmasi gerekir. Aksi halde MK m. 335/III hiikkmi ihlal
edilmis olur.

Bu konuda bir diger sorun da velayetin kaldirilmas1 sebeplerinden birinin
bulunmas1 halinde hakimin ana-babadan velayeti kaldirarak bunlar1 vasi
olarak atamasi halidir. Kanunda bu konuda bir agiklik yoktur. Ancak bu
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sonuca bir engel de yoktur. Hakim, ana-babanin velayet bakimindan yetersiz
oldugunu takdir ederek bunlar1 vesayet ve denetim makamlarinin kontrolii
altinda bulundurmak amaciyla vasi tayin edebilmelidir.

Anahtar Kelimeler: Velayet, Cocuk Vesayeti, Vesayet ve Denetim
Makamlar, Kisithlar, Erginlik.

RESTRICTIVE CUSTODY AND PARENTAL GUARDIANSHIP

Abstract

According to the Turkish Civil Code, a minor child is under the custody of
his parents. Unless there is a legal reason, custody cannot be taken from the
parents.

Unless the judge deems it necessary to appoint a guardian, restricted adult
children also remain under the custody of their parents (Art. 335).

As a rule, as long as the marriage continues, the custody of the parents is
carried out together.

It happens in cases where custody is given to one of the spouses, the joint life
is terminated or separation occurs. If one of the parents dies, custody is given
to the survivor, and in case of divorce, the child is given to the party left to
him (Art. 336).

If the parents are not married, the custody belongs to the mother.

If the mother is minor, limited or deceased, or if the custody has been taken
from her, the judge appoints a guardian or gives custody to the father
according to the child's interests. (Art. 337).

The right and authority of custody are exclusively given to the mother and
father or one of them.

Every minor that is not under guardianship is placed under guardianship. (Art.
404).
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The legislator preferred to keep the restricted adult children under custody.
The reason for this is obvious.

The people who will best protect the interests of a person, as a rule, are the
parents who gave birth to him. Another reason is that the power of custody is
much broader than guardianship. So much so that the person under
guardianship can take some legal actions (TCC Art. 462) with the approval
of the guardianship authority (family council or magistrate); while some of
them (TCC Art. 463) can be done with the permission of the guardianship
authority and then the supervisory authority (court of first instance), the
parent can do this without being subject to these limitations and therefore long
bureaucracy. The child's ability to become indebted through a legal
transaction to be made only between the child and the mother or father, or
between the child and the third party for the benefit of the mother and father,
depends on the participation of a trustee and the approval of the judge.

The guardian is subject to the strict supervision of the guardianship authority.
So much so that the guardian has to keep a book on the property of the person
under guardianship and give an account to the guardianship authority every
year. The parent has no such obligation.

For these reasons, the execution of tutelage in practice is heavy and difficult.
Because the process of legal transactions connected to a single and double-
stage approval mechanism is long and the result is not guaranteed. In addition,
the guardian's bookkeeping and accountability is an additional burden.

For this reason, the provision of TCC Art. 335 stipulates that custody should
be taken as basis for minor children. However, in practice, there seems to be
a well-established perception that the natural result of restriction will be
tutelage. It is seen that parents are often appointed as guardians in restraining
decisions. Undoubtedly, the judge, using his discretion, may find custody
objectionable for the parents and may want to bring them under the
supervision of the guardianship and supervisory authorities by appointing
guardians. However, this reason should be stated in the reasoning part of the
decision. In other words, this choice must have been made consciously.
Otherwise, the provision of TCC Art. 335/111 would be violated.
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Another problem in this regard is the situation where the judge removes the
custody from the parents and appoints them as guardians, if one of the reasons
for the removal of custody is found. There is no clarity on this matter in the
law. However, there is no obstacle to this conclusion. The judge should be
able to appoint a guardian in order to keep them under the control of the
guardianship and supervisory authorities, appreciating that the parents are
insufficient in terms of custody.

Keywords: Custody, Guardianship for Minors, Guardianship and
Supervisory Authorities, Restricted Persons, Majority (being full of age).

Dr. Ogr. Uyesi Kemale Leyla ASLAN — BINGOL

(istanbul Aydin Universitesi Adalet Meslek Yiiksekokulu Doktor Ogretim
Uyesi)

COCUKLA KiSISEL ILiSKi KURMA HAKKI
Ozet

Cocukla kisisel iligki kurma hakki, “velayet hakkina sahip olmayan” ya da
“cocuk kendisinden alinmis olan ana - babaya” taninan bir haktir. Bu hakkin
amaci, ¢ocuk ile ana - baba arasinda hukuki bag ile beraber, duygusal bir
bagin da kurulmasidir. Medeni Kanun’umuzun 323. maddesi bu durumu,
“ana ve babadan her biri, velayeti altinda bulunmayan veya kendisine
birakilmayan cocuk ile uygun kisisel iliski kurulmasini isteme hakkina
sahiptir” hiikkmiiyle ifade etmistir. Kanunumuz c¢ocukla kisisel iligki
kurulmasina, ¢ocugun iistiin yararmma ve amacina uygun diistiigii olclide
imkan tanimistir. Kanun’un m.324/I1 hiikkmii, ¢cocukla kisisel iliski kurma
hakkinin sinirlarint da ¢izmis olup; bu sinirlarin asilmasi sebebiyle ¢ocugun
yararinin tehlikeye diistiigli durumlarda kisisel iliski kurma hakkinin
“reddedilebilecegini” veya bu hak verilmigse “geri alinabilecegini” hiikme
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baglamistir. Medeni Kanun’da ¢ocukla kisisel iliski kurma hakki, hem ana -
babaya, hem de belirli sartlar altinda ve ¢cocugun yarari ile bagdastig1 6l¢iide
ticiincii kisilere, 6zellikle gocugun hisimlarina da taninmastir.

Eski Medeni Kanun’umuz bu konuyu sadece bosanma ile ilgili olarak
diizenlemis oldugu halde, yeni Medeni Kanun’umuz, hem ¢ocuk ile ana baba
arasinda, hem de ¢ocuk ile ii¢lincii kisiler arasinda kisisel iliski kurulmasi
bakimindan konuyu daha ayrintili bir sekilde diizenlemektedir. Tebligimizde
bu konulara ayrintili bir sekilde deginilmistir.

Anahtar Kelimeler: Cocukla kisisel iliski kurma, velayet hakki, kisisel
iliski, ¢ocugun iistiin yarart.

THE RIGHT TO ESTABLISH PERSONAL RELATIONSHIP WITH
THE CHILD

Abstract

The right to establish a personal relationship with the child is a right granted
to “parents who do not have the right of custody” or “the parent from whom
the child was taken”. The purpose of this right is to establish an emotional
bond as well as a legal bond between the child and the parents. Article 323 of
the Turkish Civil Code expresses this situation with the provision that “each
of the parents has the right to request a proper personal relationship with the
child who is not under their custody or is not left to him”. Civil Code allows
establishing a personal relationship with the child to the extent that it was in
the best interest and purpose of the child. The provision of m.324/II of the
Turkish Civil Code has also drawn the limits of the right to establish a
personal relationship with the child; In cases where the childs best interests
are endangered due to exceeding these limits, the right to establish personal
relations may be “rejected” or, if given, “can be withdrawn”. In the Civil
Code, the right to establish a personal relationship with the child is granted to
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both parents and third parties, especially the childs relatives, under certain
conditions and to the extent that it is compatible with the childs interests.

Although the old Turkish Civil Code regulated this issue only in relation to
divorce, our new Civil Code regulates the issue in more detail in terms of
establishing personal relations both between the child and the parents and
between the child and the third parties. These issues are discussed in detail in
our paper.

Keywords: Personal relationship with the child, custody, personal
relationship, best interests of the child.
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(istanbul Universitesi Hukuk Fakiiltesi, Medeni Usil ve Icra iflas Hukuku
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Soybaginin Tespiti Davasinda Kesfe Katlanma Zorunlulugu: Hukuk
Muhakemeleri Kanunu m. 292 ve Tiirk Medeni Kanunu m. 284
Kapsaminda Degerlendirmeler

Ozet

Giinlimiizde bilimsel ve teknolojik alanda meydana gelen degisiklikler, tibbi
anlamda kisilerin soybaginin kesin ve en dogru sekilde tespit edilebilmesini
miimkiin kilmistir. Yasanan gelismelerin etkisiyle, 6zellikle soybaginin
tespiti bakimindan viicuttan kan, doku ve sivi 6rneginin alinmasinin énemi
artmigtir. Diger taraftan, Anayasa ile giivence altina alinan viicut
biitiinltiglinlin korunmas1 bakimindan tibbi zorunluluk veya kanunda yazili
olan haller disinda kisinin rizast1 disinda viicudundan doku ve kan
alinabilmesi yasaklanmistir. Anayasamizda getirilen bu yasak (AY m. 17)
karsisinda, kanunlarimizda soybaginin tespiti bakimindan kan ve doku 6rnegi
alimabilmesine imkan veren 0Ozel diizenlemelerin yapilmast yoluna
gidilmigtir. Nitekim, hukukumuzda kabul edilen “kesfe katlanma
zorunlulugu” cercevesinde soybaginin tespitine iligkin olarak 6zel kanuni
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diizenlemelerin yapilmasi1 yoluna gidilmistir. Bu kapsamda, 01.01.2002
tarithinde yiiriirliige giren 4721 sayili Tirk Medeni Kanunu’nun 284’iincii
maddesinde, taraflar ile iiclincli kisilerin soybaginin tespiti bakimindan
zorunluluk bulunmas: ve sagliklari yoniinden tehlike yaratmamas: halinde
gerceklestirilecek olan inceleme ve arastirmalara katlanmak zorunda
olduklar diizenlenmistir. Boyle bir durumda, hakimin 6ngordiigii inceleme
ve arastirmaya davali tarafindan riza gosterilmezse, durum ve kosullara gore
beklenen sonucun onun aleyhine dogmus sayilabilecegi ifade edilmistir.
Bundan bagka, 01.10.2011 tarihinde yiiriirliige giren 6100 sayili Hukuk
Muhakemeleri Kanunu’nun 292°nci maddesi ile soybaginin tespitine iliskin
olarak yeni ve daha farkl bir diizenlemenin getirilmesi s6z konusu olmustur.
Hukuk Muhakemeleri Kanunu m. 292’ye gore, uyusmazligin ¢6ziimii
bakimindan zorunlu ve bilimsel verilere uygun olmak, ayrica saglik
yoniinden bir tehlike olusturmamak sartiyla, herkes, soybaginin tespiti
amaciyla viicudundan kan veya doku alinmasina katlanmak zorundadir.
Ayrica, hakli bir sebep olmaksizin bu zorunluluga uyulmamas: halinde,
hakim incelemenin zor kullanilarak yapilmasina karar verecektir. Oyle ki,
tclincii kist tanikliktan c¢ekinme hakki bulundugunu ileri siirerek bu
yiikiimliiliikten kaginamayacaktir. Gortldiigii iizere, kanun koyucu HMK m.
292 hikmii ile TMK m. 284’ten farkli olarak soybaginin tespiti i¢in
viicutlarindan 6rnek alinmak istenen ve bu sebeple kesfe katlanmak zorunda
olan kimselerin haksiz olarak kagimmak istemeleri durumunda hakimin bu
sahislara kars1 gerceklestirilecek olan incelemelerin zor kullanilarak
yapilmasina hilkmedebilecegini dngdrmektedir. Soybaginin tespitinde kesfe
katlanma zorunlulugunu 6ngéren HMK m. 292 hiikmii ile ayn1 konuyu ifade
eden TMK m. 284’tn farkli diizenlemeler getirmesi uygulamada
tereddiitlerin yasanmasina sebep olabilecektir. Bu kapsamda, kanunda
ongoriilen hangi diizenlemeye iistlinlilk taninmasinin gerektigi tartismasini
giindeme getirebilecektir. Bu hususlar1 dikkat alarak, ¢alismamizda, Hukuk
Muhakemeleri Kanunu m. 292 ile Tirk Medeni Kanunu m. 284’te
diizenlenmekte olan soybaginin tespiti bakimindan kesfe katlanma
zorunlulugu konusunu ele alacagiz. Boylelikle kanun koyucunun HMK m.
292 ila TMK m. 284 hiikiimlerinde 6ngordiigli diizenlemelerin yerindeligini
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doktrinde ileri siiriilen gorisler ve Yargitay kararlar1 c¢ergevesinde
tartisacagiz. Bu kapsamda 6zellikle, TMK m. 284’ten farkli olarak HMK m.
292’de yer verilen “hakimin incelemenin zor kullanilarak yapilmasina izin
verir” seklindeki ifadesinin tlizerinde durarak hakime taninan zor kullanma
yetkisinin sinirlarini degerlendirme yoluna gidecegiz.

Anahtar Kelimeler: Soybaginin Tespiti, Kesif, Kesfe Katlanma
Zorunlulugu, Soybaginin Tespitinde Kesfe Katlanma Zorunlulugu, TMK m.
284, HMK m. 292.

Obligation to Bearing of Jury View in Affiliation Proceedings:
Evaluations under Article 292 of Code of Civil Procedures and Article
284 of Turkish Civil Code

Abstract

Today, changes in the scientific and technological field enable us to
determine the genetic paternity of individuals in the medical sense in the most
accurate and precise way. The importance of taking blood, tissue and fluid
samples from the body has increased with the effect of the developments,
especially in terms of affiliation. On the other hand, in terms of the protection
of physical integrity which is guaranteed under the Constitution, it is
forbidden to take tissue and blood samples from the body without the consent
of the person other than the cases that are medical obligation or specified in
the law. Special adjustments were made in our laws to enable receiving blood
and tissue samples for the affiliation due to this ban in our Constitution
(Article 17). Therefore, special law adjustments were resorted regarding the
affiliation within "obligation to bearing of jury view" accepted in our law. In
this regard, it has been specified that it is obliged to bear the investigation and
research to be conducted if there is an obligation regarding the affiliation
between parties and third parties and if it does not constitute a health danger
in the article 284 of Turkish Civil Code no. 4721, which was put into force
on 01.01.2002. In such a case, it has been stated that if the defendant does not
consent to the investigation and research prescribed by the judge, the
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expected result may be deemed to have arisen against them according to the
circumstances and conditions. Furthermore, a new and different adjustment
were in question regarding the affiliation with the article 292 of Code of Civil
Procedures no. 6100 which was put into force on 01.10.2011. According to
article 292 of Code of Civil Procedures, everybody has to bear to receiving
blood or tissue from their bodies for the affiliation on the condition that it is
required for the dispute resolution and in line with scientific data, and it
cannot constitute health danger. Furthermore, if this obligation is not
complied without a justified reason, the judge will decide to conduct the
examination by force. The third party will not be able to avoid this obligation
by claiming that he/she has the right to refuse to testify. As can be seen,
Article 292 of Code of Civil Procedure stipulates that the judge can order that
the investigations against these persons shall be carried out by force if the
people who are asked to give body samples for the affiliation and have to bear
of this investigation wish to escape unduly, differently from Article 284 of
Turkish Civil Code. The fact that Article 292 of Code of Civil Procedure
stipulating the obligation to bearing of jury view and Article 284 of Turkish
Civil Code which refers to the same issue bring different regulations may
cause hesitation in implementation. In this regard, the discussion on which
regulation envisaged in the law should be given priority can be brought to the
agenda. Based on these issues, in our study, we will address the obligation to
bearing of jury view for the affiliation, which is regulated in Article 292 of
Code of Civil Procedure and Article 284 of Turkish Civil Code. We will
discuss the legitimacy of adjustments stipulated in Article 292 of Code of
Civil Procedure and Article 284 of Turkish Civil Code within the opinions
given in the doctrine and decisions of Court of Cassation. We will evaluate
the limits of right to use force given to the judge by addressing "it allows the
judge to conduct investigation by force" statement in Article 292 of Code of
Civil Procedure, differently from Article 284 of Turkish Civil Code.

Keywords: Affiliation, Investigation, Obligation to Bearing of Jury View,
Obligation to Bearing of Jury View in Affiliation, Article 284 of Turkish Civil
Code, Article 292 of Code of Civil Procedure.
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KORUMA AMACIYLA OZGURLUGUN KISITLANMASINA
ILISKiN YARGILAMALARDA MEDEN{ USUL HUKUKUNA DAIR
BAZI TESPITLER

Ozet

Koruma amaciyla 6zgiirliigiin kisitlanmasi, Tiirk Medeni Kanunu’nun 432 ile
437. maddeleri arasinda diizenlenmistir. Tiirk Medeni Kanunu’nun 432.
maddesinin birinci fikrasina gore; akil hastaligi, akil zayifligi, alkol veya
uyusturucu madde bagimliligi, agir tehlike arz eden bulasici hastalik veya
serserilik sebeplerinden biriyle toplum i¢in tehlike teskil eden her ergin kisi,
kisisel korunmasinin bagka sekilde saglanamamasi durumunda, tedavisi,
egitimi veya 1slahi1 i¢in elverisli bir kuruma yerlestirilir veya alikonulabilir.
Tebligde, koruma amaciyla 6zgiirliigiin kisitlanmasina iliskin yargilamalarda
medeni usl hukukuna dair bazi meselelerin iizerinde durulacaktir. Bu
kapsamda, oncelikle, koruma amaciyla 6zgiirliigiin kisitlanmasi talebinin
cekismeli yarginin m1 yoksa cekismesiz yarginin mi kapsaminda oldugu
tespit edilecektir. Ciinkli bu tespitin yapilmasi, teblig ele alinacak bazi
meselelerin ¢oziimii acisindan Onemlidir. S6z konusu tespitin ardindan,
tebligde, koruma amaciyla 6zgiirliigiin kisitlanmasina iliskin yargilamalarda
yetkili mahkeme bakimindan bir inceleme yapilacaktir. Soyle ki, Tirk
Medeni Kanunu’nun 433. maddesine gore, yerlestirme veya alikoymaya
karar verme konusunda, ilgilinin yerlesim yeri veya gecikmesinde sakinca
bulunan durumlarda ilgilinin bulundugu yer vesayet makami yetkilidir.
Yargitay ise, koruma amaciyla Ozgiirliigiin kisitlanmasina iliskin
yargilamalarda, uyusmazligin ilk olarak intikal ettigi mahkemenin yetkili
oldugu, yoniinde kararlar vermektedir. Tebligde, Yargitay’in bu kararlarinin
isabetli olup olmadig1 degerlendirilecektir. Ayrica Tiirk Medeni Kanunu’nun
435. maddesinin birinci fikrasina gore, kuruma yerlestirilen kisi veya
yakinlari, vesayet makaminin verdigi karara karsi kararin kendilerine
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bildirilmesinden itibaren on giin i¢inde denetim makamina itiraz edebilirler.
Yargitay, itiraz iizerine denetim makaminin verecegi kararin kesin oldugunu
kabul etmektedir. Doktrinde ise, denetim makaminin s6z konusu kararinin
kesin kesin olup olmadigi, yani bu karara karsi kanun yoluna basvurulup
basvurulamayacag tartigmalidir. Tebligde, koruma amaciyla 6zgiirliigiin
kisitlanmasi ile ilgili denetim makaminin itiraz tizerine verdigi kararlara kars1
kanun yoluna bagvurulup basvurulamayacagi meselesi de ele alinacaktir.
Yine Tirk Medeni Kanunu’nun 437. maddesinin ikinci fikrasinda,
gerektiginde ilgili kisiye adli yardim saglanacagi hiikiim altina alimmustir.
Doktrinde, bu hiikmiin farkli sekillerde yorumlandigi goriilmektedir.
Tebligde, Tiirk Medeni Kanunu’nun 437. maddesinin ikinci fikras1 da
degerlendirilecektir. Bu degerlendirme yapilirken hem bu hiikmiin dayanag:
olan Isvicre Medeni Kanunu’nun 397f maddesinin hem de Hukuk
Muhakemeleri Kanunu’nun adli yardima iliskin 334 ile 340. maddelerinin
dikkate alinmasi gerekir.

Anahtar Kelimeler: Koruma amaciyla 6zgiirliigiin kisitlanmasi, yetkili
mahkeme, vesayet makami, denetim makami, adli yardim, itiraz, kanun yolu.

SOME DETERMINATIONS ABOUT CIVIL PROCEDURE LAW IN
THE TRIALS REGARDING RESTRICTION OF FREEDOM FOR
PROTECTION

Abstract

Restriction of freedom for protection is enacted in between 432nd and 437th
Article of the Turkish Civil Law. According to the first paragraph of Article
432 of the Turkish Civil Code; each person of age shall be placed with an
appropriate institution for treatment, education or rehabilitation or retained
unless their protection cannot be ensured by other means due to mental
illness, weakness of mind, alcohol or drug abuse, communicable disease that
poses grave danger or vagabondism. In this communique, some issues about
Civil Procedure Law in the Trials Regarding Restriction of Freedom for
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Protection will be discussed. In this context, first of all, it will be determined
whether the request for restriction of freedom for protection is within the
scope of contentious or non-contentious jurisdiction. Because this
determination is important in terms of solving some of the issues that will be
discussed in the communique. Following the said determination, an
examination will be made in terms of the competent court in the proceedings
regarding the restriction of freedom for protection. As follows, according to
the Article 433 of the Turkish Civil Code; the guardianship board of domicile
of the relevant person or the guardianship board where the relevant person is
located in the case that delay is deemed to be inconvenient is entitled to decide
on placement or retainment. The Court of Cassation, on the other hand,
adjudges that in the proceedings regarding the restriction of freedom for
protection, the court to which the dispute was first referred is authorized. In
the communique, it will be evaluated whether these decisions of the Court of
Cassation are correct. Additionally, according to the Article 435 of the
Turkish Civil Code, the person who is placed with an institution or their
relatives shall have the right to object to the supervising authority within ten
days of the date this decision is notified to them. The Court of Cassation
accepts that the decision of the supervising authority upon the objection is
final. In the communique, the issue of whether or not to take legal action
against the decisions of the supervising authority on the restriction of freedom
for protection will also be discussed. In the second paragraph of Article 437
of the Turkish Civil Code, it is stipulated that legal aid shall be provided to
the person in question when necessary. In the doctrine, it is seen that this
provision is interpreted in different ways. In the communique, the second
paragraph of Article 437 of the Turkish Civil Code will also be evaluated.
While making this evaluation, both Article 397f of the Swiss Civil Code,
which is the basis of this provision, and Articles 334 and 340 of the Code of
Civil Procedure on legal aid should be taken into account.

Keywords: Restriction of freedom for protection, authorized court,
guardianship board, supervising authority, legal aid, right to object, legal
remedy.
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OLENIN KiSISEL VERILERININ KORUNMASI VE MiRAS
HUKUKU BAGLAMINDA DiJiTAL VARLIKLARIN
MIRASCILARA INTIiKALI

Ozet

Dijital varliklar; bilgisayar, tablet, telefon gibi tasimir bir esya iizerine
kaydedilmis verilerin yani1 sira, e-posta hesaplari, sosyal medya aglarindaki
iyelikler ve internetteki kullanici hesaplari, bulut bilisim sisteminde
depolanmis veriler, d6deme ve para transfer araglari, e-ticaret hesaplari da
dahil olmak iizere olduk¢a genis bir kapsama sahiptir.

Dijital ortamdaki bu varliklarin, 61iim sonrasi akibetinin ne olacagi hususunda
Tiirk hukukunda 6zel bir diizenleme bulunmadigindan, mirasgilara intikalinin
miimkiin olup olmayacagi meselesi tartigmalidir.

Diyjital varliklarin = 6nemli bir kismi kisisel veriler kullanilarak
olusturuldugundan bir ¢ok dijital varliga ancak kisisel veriler kullanilarak
erisilmektedir. Diger taraftan dijital varliklar, 6zellikle internet iizerindeki
hesaplar, mirasbirakana ya da ti¢iincii kisilere ait kisisel veriler icerebilir. O
halde 6zellikle internet {izerindeki hesaplarinda yer alan dijital varliklarin
mirasgilara intikali meselesi, oncelikle dlenin kisisel verilerinin korunmasi
kapsaminda degerlendirilmelidir.

Dijital varliklardan olan sosyal medya hesaplari, kisisel veriler igermesinin
yaninda, bugiin artik gelir elde edilen ve sahibine yiiksek miktarda maddi
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menfaat saglayan hesaplar haline gelmistir. Ayn1 sekilde dijital para, sanal
para ya da kripto para olarak adlandirilan dijital varliklarin mirasbirakanin
malvarliginin bir unsurunu olusturdugunu séylemek miimkiindiir.

Olenin kisisel verilerinin korunmasi fikri, beraberinde dijital hesapta yer alan
bilgilerin korunmasini giindeme getirdiginden, kisisel verilere iliskin
unsurlarin yant sira ekonomik deger tasiyan dijital varliklarin intikali
tartismall hale gelmektedir. Bu baglamda “Telekomiinikasyonun gizliligi ve
kisisel verilerin korunmas: ilkesi dijital mirasin mirascilara intikaline engel
olusturur mu?”” sorusunun yanitlanmasi gerekmektedir. Bagka bir yoniiyle iki
temel hak olan miras hakki ile kisisel verilerin korunmasini isteme hakki karsi
karsiya gelmektedir. Bu noktada dijital varliklarin ozellikleri dikkate
almarak, 6lenin ve ti¢lincii kisilerin kisisel verilerinin korunmasi menfaati ile
mirasgilarin miras menfaatinden hangisine istlinliik taninmasi gerektigine
karar vermek gerekir.

Bu kapsamda iizerinde durulmasi gereken bir diger husus, mirasbirakanin
internet hesaplar1 ya da bulut depolama ortamlarinda bulunan dijital
varliklarinin akibetine iligkin olarak gegerli bir irade beyaninda bulunmasi
halinde bu iradenin hukuk diinyasinda bir sonu¢ dogurup dogurmayacagi
meselesidir.

Anahtar Kelimeler: Dijital Varliklar, Kisisel Veri, Malvarligi, Tereke,
Mirasgi.

TRANSMISSION OF DIGITAL ASSETS TO THE HEIRS WITHIN
THE CONTEXT OF INHERITANCE LAW AND PROTECTION OF
PERSONAL DATA OF THE DECEDENT

Abstract

Digital assets have a very wide scope, including e-mail accounts,
memberships in social media networks and user accounts on the Internet, data
stored in the cloud computing system, payment and money transfer tools, and
e-commerce accounts, in addition to the data saved on a portable object such
as a computer, tablet, or phone.
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Since Turkish law does not contain a specific guidance regarding the
inheritance of these assets existing in digital environment after their owners
are deceased, the issue of whether it will be possible for these assets to pass
on to the heirs is debatable.

Since a significant portion of digital assets are created using personal data,
many digital assets are only accessed using personal data. On the other hand,
digital assets, particularly accounts on the Internet, may contain personal data
pertaining to the legator or third parties. So then, the issue of the transfer of
digital assets particularly in the accounts on the Internet to the heirs should
be considered primarily within the scope of the protection of the personal data
of the deceased.

Today, social media accounts, which are among digital assets, become such
accounts that generate income and provide a high amount of pecuniary benefit
to their owners, in addition to the fact that they contain personal data.
Likewise, it is possible to say that digital assets, which are called e-money,
virtual money or cryptocurrency, constitute an item of the assets of the
legator.

Since the idea of protecting the personal data of the deceased brings into
question the protection of the data in the digital account, the transfer of digital
assets with economic value, as well as the items related to personal data,
becomes debatable. In this context, the question “Does the principle of
privacy of telecommunications and protection of personal data constitute a
barrier against the transfer of digital heritage to heirs?” needs to be answered.
In another aspect, the two fundamental rights i.e., the right of inheritance and
the right to demand the protection of personal data come face to face. At this
point, considering the specifics of digital assets, it is necessary to decide
which one of the two interests should be given priority: The interest
“protecting the personal data of the deceased and third parties”, or heirs’
inheritance interest.
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Another issue necessary to be dwelt upon within this context is whether such
declaration of intent would have consequences in the legal world, in case the
legator made a valid declaration of intent regarding the fate of his digital
assets in Internet accounts or cloud storage environments.

Keywords: Digital Assets, Personal Data, Property, Inheritance, Heirs.

Dog¢. Dr. Ayse ARAT

(Akdeniz Universitesi Hukuk Fakiiltesi Ozel Hukuk Ogretim Uyesi)

MIRASI REDDEDEN MIRASCININ TMK. M. 618’E GORE
MIRASBIRAKANIN ALACAKLILARINA KARSI SORUMLULUGU

Abstract

Mirasin reddi, kiilli halefiyet hiikiimlerine kars1 mirasgilara taninan bir ¢ikis
yoldur. Yasal ve atanmis mirasgilar, mirasi reddedebilirler (TMK. m. 605/1).
Mirasin reddi kanundan dolayr (TMK. m. 605/II) veya iradi sekilde
gerceklesebilir. Boylece mirascilar, mirasin gegmesinden sonra mirasgilik
sifatin1 ve mirasi kabul etmeme hakkini elde ederler. Ancak mirasin reddi, bir
yandan mirascilart korurken, Ote yandan mirasbirakanin alacaklilarinin
aleyhine bir durumu ortaya c¢ikarmaktadir. Bu yilizden kanun koyucu
mirascilarla, mirasbirakanin alacaklilar1 arasinda bir denge gozeterek
birtakim diizenlemeler yapmistir. Bunlardan biri de TMK. m. 618°dir. Bu
hiikme gore Odemeden aciz olan mirasbirakanin miras1 reddedilirse,
mirasgilar alacaklilara karsi, 6limden Onceki bes yil icinde aldiklar1 ve
mirasin paylasilmasinda geri vermekle ytikiimlii olacaklar1 deger 6l¢iisiinde
sorumlu olurlar. Boylece mirasgilarin mirasi reddedebilme haklari ellerinden
alimnmamig, ancak mirasbirakanin 6liimiinden onceki bes yil i¢inde ondan
aldiklar1 deger Ol¢iisiinde sorumlu tutulabilmeleri saglanmistir.
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Mirasbirakanin alacaklarinin, mirasin reddinin iptalini istemeye gerek
kalmadan TMK. m. 618 uyarinca talepte bulunabilmeleri, bu hiikmii
alacaklilar agisindan avantajli kilmaktadir. Ancak bu talep sadece mirasi
reddeden yasal miras¢ilara karsi ileri siirlilebilmekte ve sorumlulugun
kapsami mirasgilarin iyi veya kotiliniyetli olmasina gore degismektedir. Buna
gore mirasg1 iyiniyetliyse geri verme zamanindaki elinde kalanla, kotiiniyetli
ise kazaniminin mirasbirakanin 6liim tarihindeki degeri ile sorumlu
olmaktadir. Miras¢inin iyiniyeti, kendisine kazandirma yapildiginda bu
kazandirmanin alacaklilarin haklarimi ihlal ettigini bilip, bilmemesi veya
bilebilecek durumda olmasina gore belirlenmektedir. Iyiniyetin varlig1 esas
oldugundan, mirasbirakanin alacaklilart miras¢inin kétiiniyetli oldugunu
iddia ediyorsa bunu ispat etmelidir. Sorumlulugun diger sinirini ise
mirasbirakanin dliimiinden onceki bes yil iginde elde ettigi kazanimlarin
degeri teskil etmektedir. Alacaklilar, tereke borca batiksa mirasi reddeden
mirasgilara kars1 talepte bulunabilirler. Terekenin alacagi karsiladigi
durumlarda, mirasgilara karsi1 dava agilamaz. Ancak tiim miras¢ilarin mirasi
reddi gerekmez. Saglararasi kazandirmada bulunulan miras¢inin, mirasi
reddetmesi ona karsi talepte bulunulabilmesi i¢in yeterlidir.

Giinlimiizde ekonomik sartlarin zorlugu, aile iligkilerinin ugradigi degisim
mirasin reddi kurumunun daha yaygin sekilde kullanilmasina yol agmus,
mirasbirakanin alacaklilarinin durumu ile ilgili daha fazla sorunun ortaya
cikmasina sebep olmustur. Calismada TBK. m. 618’in sartlari, hiikiimleri ve
sonuclar1 degerlendirilmis, hilkkmiin yargi kararlarina yansiyan uygulamasi
degerlendirilmistir.

Anahtar Kelimeler: TMK. m. 618, mirasin reddi, mirasbirakanin
alacaklilari, miras¢inin sorumlulugu
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THE RESPONSIBILITY OF THE INHERITOR WHO DISCLAIMER
OF INHERITANCE TO THE CREDITORS OF THE INHERITANCE
ACCORDING TO TCC. ART. 618.

Abstract

The disclaimer of the inheritance is a way out for the inheritor against the
provisions of full subrogation. Legal and appointed inheritors may disclaimer
of the inheritance (TCC. Art. 605/I). The disclaimer of the inheritance may
occur due to the law or voluntarily. Thus, the inheritors acquire the title of
heirdom and the right not to accept the inheritance after the inheritance has
passed. However, the disclaimer of the inheritance, on the one hand, protects
the inheritors, on the other hand, it creates a situation against the creditors of
the inheritance. Therefore, the legislator has made some arrangements by
keeping a balance between the inheritors and the creditors of the legator. One
of them is TCC. Art. 618. According to this provision, if the inheritance of
the incapacitated inheritance is rejected, the inheritors will be liable to the
creditors to the extent of the value they received in the five years before the
death and which they will be obliged to return in the division of the
inheritance. Thus, the right of the inheritors to disclaimer the inheritance was
not taken away, but it was ensured that they could be held responsible to the
extent of the value they received from the inheritance in the five years before
the death of the inheritors.

Today, the difficulty of economic conditions and the change in family
relations have led to the widespread use of the institution of disclaimer of
inheritance and has caused more problems to arise regarding the status of the
creditors of the legator. In the study, the conditions, provisions, and results of
TCC. Art. 618 were evaluated, and the application of the provision reflected
in the judicial decisions was evaluated.

Keywords: TCC. Art. 618, disclaimer of inheritance, responsibility of the
inheritor, creditors of the inheritance.
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Dr.Ogretim Uyesi Cem OZCAN
(izmir Ekonomi Universitesi Hukuk Fakiiltesi Medeni Hukuk ABD Ogretim
Uyesi)

MIRAS SEBEBIYLE iSTIHKAK DAVASI
(")zet

Miras Hukukukumuzda yasal ve atanmis mirascilar, mirasbirakanin 6liimii ile
birlikte tereke {iizerindeki haklar1 kanun geregi bir biitiin olarak
kazanmaktadirlar. Baska bir deyisle mirasgilar kiilli halefiyet yoluyla
terekede yer alan haklara kendiliginden sahip olmaktadirlar. Bununla birlikte
mirasbirakanin 6liimii ile ger¢eklesen bu hak sahibi degisikligi ayn1 zamanda
bir belirsizlik ortaminin dogmasina neden olmaktadir. Mirasgilarin tereke
mallar iizerinde zilyetligi elde etmelerinden 6nce bazi lgiincii kisiler bu
mallar1 haksiz olarak ele gegirebilmektedirler. Iste bu noktada 4721 sayili
Tiirk Medeni Kanunu mirasgilara sahip olduklar1 diger hukuki imkanlarin
yanisira miras sebebiyle istihkak davasi agma imkanini da sunmaktadir.
Tamamen miras hukukuna 6zgii olan bu dava mirascilarin terekedeki
haklarina kavusmalarin1 saglamak tizere tasarlanmistir.

Miras sebebiyle istihkak davasinin hukuki niteligi tartigmalidir. Ancak
hukuki niteligi ne olarak kabul edilirse edilsin miras sebebiyle istihkak davasi
mirasc¢ilara mirasbirakandan gegen bir dava niteligi tasimamaktadir. Bu dava
dogrudan dogruya mirascilarin sahislarinda dogan bir davadir. Ustiin hak
sahibi olan mirasgilara boyle bir dava hakkinin verilmesi kanun koyucu
tarafindan 743 sayili Medeni Kanun doéneminde oldugu gibi 2002 yilinda
yiiriirliige giren Tiirk Medeni Kanunu doneminde de tercih edilmistir.

Mirascilara kanunun sundugu diger hukuki olanaklarin disinda biitiiniiyle
miras hukuku karakterli boyle bir dava agma imkaninin taninmast 6nemli bir
ayricalik olarak goriilebilir. Tebligimizde miras sebebiyle istihkak davasinin
yapisi, hukuki niteligi ve diger tartigmali yanlar1 disinda Tiirk Medeni
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Kanunu’nun bdyle bir davayi icermesinin gergekten liizumlu olup olmadigini
da tartisacagiz.

Anahtar Kelimeler: Miras Sebebiyle Istihkak Davasi, Tereke, Yasal
Miras¢1, Atanmis Mirasgi, Mirasbirakan.

ACTION BY PETITION OF INHERITANCE
Abstract

In our Inheritance Law, the legal and appointed heirs obtain the rights which
are in the heritage with the death of legator. In other words, the heirs acquire
these rights automatically by the principle of universal subrogation. On the
other hand the death of legator also causes a period of instability. During this
period third parties may acquire possesion of such rights unfairly. Therefore,
the Turkish Civil Code gives the possibility of bringing an “action by petition
of inheritance” to the heirs among the other means of legal defense. The heirs
have the possibility of recovering their rights thanks to this action which has
a purely inheritance law character.

The legal nature of the action by petition of inheritance is controversial. On
the other hand this action does not pass to the heirs by the inheritance, the
heirs have it directly in their own personal rights. The new Turkish Civil Code
which entered into force in 2002 gives a place to this action like the former
Code.

It 1s possible to consider this action as a privilege given to the heirs. In our
presentation we will discuss not only the structure and the legal character of
this action but also the necessity to have it in Civil Code.

Keywords: Action by petition of inheritance, Heritage, Legal heir, Appointed
heir, Legator.
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Dr. Ogr. Uyesi Sirin AYDINCIK MIDYAT

(istanbul Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali)

EVLENMEDEN ONCE MIRASTAN FERAGAT SOZLESMESI
YAPILABILIR Mi?

Ozet

Ulkemizde 6zellikle ikinci evliliklerini yapan kisilerin, miistakbel esleri ile
evlenmeden once mal rejimi s6zlesmesi ve bununla birlikte mirastan feragat
sozlesmesi yaptiklar1 goriilmektedir. Boylelikle esler evlilik iliskisinde maddi
meseleleri arka plana atmak ve 6nceki evliliklerinden olan ¢ocuklarini ileride
ortaya c¢ikabilecek miras uyusmazliklarina kargi ekonomik acidan garanti
altina almak istemektedir. Bununla birlikte son yillarda, evlenmeden once
yapilan bu tarz mirastan feragat s6zlesmelerinin gegerliligi tartigma konusu
olmustur. Uygulamada bazi noterler ileride bu sdzlesmelerin gecersiz sayllma
thtimali karsisinda kendi sorumluluklarimin da dogabilecegi kaygisiyla
bunlar1 diizenlemeyi reddetmis; buna karsilik diger bir grup ise bahsi gecen
sozlesmeleri diizenlemeye devam etmistir. Boylece bu tiir mirastan feragat
sozlesmelerinin gecerliligi konusunda noterler arasinda bir goriis birligine
varilamadigindan uygulamada yeknesaklik saglanamamagtir.

Tiirk hukuk doktrininde ise genel olarak, mirastan feragat sdzlesmesinin
kuruldugu anda feragat beyaninda bulunan tarafin olasi mirasgist sifati
tasimasinin bir gegerlilik kosulu olmadigi kabul edilmektedir. Buna gore
mirastan feragat sozlesmesinin kurulmasi esnasinda sdzlesmenin feragat eden
tarafini miras birakana kanuni miras¢1 olma olasilig1 yiiksek olan kimseler
olusturabilir. Bu g¢ercevede nisanlilar da evlenme Oncesinde evlenme
sO0zlesmesiyle birlikte veya ondan bagimsiz olarak mirastan feragat
sOzlesmesi yapabilirler. Bununla birlikte doktrinde aksi yonde diisiinceler de
mevcuttur. Aksi goriisteki yazarlar, mirastan feragatin ancak mirascilik i¢in
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hak sahibi olunabilecek duruma eristikten sonra miimkiin olabilecegini, bu
itibarla mirastan feragat sartiyla evlenmenin veya evlenme akdinden once
mirastan feragat etmenin gegerli olmayacagini belirtmektedir. Buna gore
taraflar evlenmeden Once es sifatiyla mirastan pay almayacaklarina iliskin
olarak resmi sekilde bir sozlesme yapmis olsalar dahi, evlenmeden sonra
olim gerceklestiginde sag kalan taraf, esin miras¢iligi hiikiimleri
cercevesinde terekeye yine de katilacaktir. Nitekim Yargitay da yakin tarihli
bir kararinda, evlenmeden dnce yapilan bir mirastan feragat sdzlesmesinin,
mirastan feragat eden miistakbel esin feragat tarihi itibariyle mirasci sifatinin
olmamasi1 dolayisiyla TMK m. 528 anlaminda bir feragat soézlesmesi
sayllamayacagini, dogmamis haktan feragat edilemeyecegini, bu sebeple bu
beyana hukuki sonu¢ baglanamayacagini kabul etmistir (Yarg. 1. HD. T.
20.11.2018, 15019/14670 (Kazanci)). Isbu tebligde doktrin ve uygulamadaki
farkli goriisler ve Yargitay’in bu konuda vermis oldugu yakin tarihli karar1 da
dikkate alinarak evlilik Oncesi miistakbel esler arasinda yapilan mirastan
feragat sozlesmesinin gecerliligi meselesi ele alinacaktir.

Anahtar Kelimeler: Mirastan feragat sozlesmesi, dogmamis haktan feragat,
mistakbel miras¢i, MK m. 23, beklenen haktan feragat

IS IT POSSIBLE TO MAKE AN INHERITANCE WAIVER
AGREEMENT BEFORE MARRIAGE?

In Turkey, those who enter into second marriages are especially likely to
make a marital contract and an inheritance waiver contract before getting
married. Such spouses seek to put financial issues into the background in their
new marriages and seek to economically secure children born from their
previous marriages against future inheritance disputes. However, in recent
years, the validity of inheritance waiver agreements made before marriage
has been discussed. In practice, notary publics are divided on this issue, some
refuse to issue these contracts, fearing that they may be culpable in the event
that such contracts are deemed invalid in the future, whilst others continue to
issue them. Thus, as consensus has not been reached among notaries
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regarding the validity of such inheritance waiver agreements, uniformity has
not been achieved in practice.

In Turkish legal doctrine it is generally accepted that it is not a condition of
validity that the party making a waiver is a potential heir at the time the waiver
agreement is concluded. Accordingly, during the establishment of the waiver
contract, the waivering party can be one who is only likely to be the legal heir
to the legator. In this context, fiancees can make an inheritance waiver
contract together with or independently of the marital contract before
marriage. However, there are opinions to the contrary. The authors of the
opposite opinion state that a waiver of inheritance is only possible after the
right to inherit is achieved, therefore, it is not valid to marry on the condition
of waiving the inheritance or to renounce the inheritance before the marriage
contract. Accordingly, even if the parties have formally made a contract that
they will not receive a share in the inheritance as a spouse before marriage,
when the death occurs after marriage, the surviving party will still participate
in the inheritance within the framework of the spouse's inheritance
provisions. As a matter of fact, in a recent decision, the Court of Cassation
accepted that an inheritance waiver agreement made before marriage cannot
be considered a waiver agreement within the meaning of article 528 of
Turkish Civil Code, since the future spouse who renounces the inheritance
does not have the title of heir as of the waiver date, and the unborn right
cannot be waived, therefore, this statement cannot be legally concluded
(Decision of the Ist Civil Chamber of the Court of Cassation dated
20.11.2018 and numbered 15019/14670 (Kazanci)). In this paper, the issue of
the validity of the inheritance waiver agreement made before marriage will
be discussed, taking into account the different views in doctrine and practice
and the recent decision of the Supreme Court on this issue.

Keywords: Inheritance waiver contract, waiver of unborn rights,
possible heir, TCC art. 23, waiver of expectant right.
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Dr. Ogr. Uyesi Evrim KERMAN
(istanbul Aydin Universitesi Medeni Hukuk Anabilim Dal)

TURK MEDENi KANUNU MADDE 640/I111 HUKMUNUN
DEGERLENDIRILMESI

Ozet

Mirascilar; miras birakanin 6liimiiyle intikale uygun mallarinin ve haklarinin
kiilliyen, ayr1 ayri tasarruf islemi yapilmasina gerek olmaksizin elbirligiyle
sahibi olurlar. Paylasmaya kadar mirascilar arasinda terekedeki biitiin hak ve
bor¢lart kapsayan bir elbirligi miilkiyeti rejiminin gegerli oldugu “miras
ortaklig1” olarak ifade edilen bir ortaklik meydana gelir. Bu ortaklik tiizel
kisiligi olmayan ortakliktir. Miras birakan 6liimiinden sonra geride kalan mal
hak ve bor¢larin tamamini kapsayan tereke tabiri tiizel kisiligi olusturmaz.

Elbirligi ortakligina konu mal ve haklarin tiizel kisiligi olmadigindan; miras
ortaklig1 kuruldugu anda bile gecicidir. Tasfiye edilmesi ve miras¢ilarin her
birinin miinferit sahibi olup ayrilmalar1 esastir, tasfiyeye yoneliktir. Miras
pay1 mirasin paylasilma zamani gelene kadar tasfiye siireci baslayana kadar
adeta uykudadir. Mirasgilarin payli miilkiyetteki gibi miilkiyet pay1
olmadigindan; her bir miras¢1 serbestce tasarruf edemez. Ustelik miras
paymin biiyiik veya kii¢iik olmasi yonetme katilima bakimindan da fark
yaratmaz. Payi biiyilik olan yonetimde daha ¢ok sahibidir diyemeyiz.

Mirasgilar elbirligiyle biitiin hak alacak ve mallara sahip olduklarindan,
birlikte hareket edecekler; elbirligiyle tasarruf edecekler, terekeyi elbirligiyle
yonetecekler. Alacaklarin tahsili de dahil olmak tizere elbirligiyle islemleri
yapacaklar. Ornegin; mirascilarin miras birakanin banka hesaplarindan para
cekme taleplerinde bankanin miras¢ilarin tamaminin hazir bulunmasini ve
birlikte hareket etmelerini sart kosacagi aciktir. Miinferiden talep kabul
gormeyecek.
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Mirasgilarin sayisi fazlaysa, aralarinda husumet varsa, birbirlerinden uzak
yerlerde yasiyorlarsa; birakin bir araya gelip birlikte hareket etmeyi,
birbirlerini gérmek dahi istemiyor olabilirler. Elbirligi miilkiyetine sahip
topluluklarin payli miilkiyet rejimi ¢er¢evesinde hantal olduklar kabul edilir.
Bu aksaklik hususunu ¢6zmek i¢in mesela adi ortaklikta bir ¢6ziim yaratilmis
ve yonetici ortaklik olusturulmustur. Miras ortaklifinda islerin tikanmasi
nedeniyle mirascilar ortak karar alamaz hale gelmislerse; inatlagmalar varsa,
terekeye temsilci atanacaktir. Elbirligi miilkiyetinin tikanik ve hantal yapisina
¢oziim Tirk Medeni Kanunu'nun 640. Maddesinin 3. Fikrasi uyarinca
terekeye temsilci atanmasidir. Her bir miras¢r gidip terekeye temsilci
atanmasini, temsilci aracilifiyla tikanan, artik ylriitiilemez hale gelmis
yonetim islerini saglayacaktir. Hakim temsilciyi atayacak, o olagan ydnetim
islerini yapabilir hale gelecektir.

Anahtar Kelimeler: Elbirligi Miilkiyeti, Tereke Temsilcisi, Payli Miilkiyet,
Temsil, Vesayet

EVALUATION OF THE PROVISION OF ARTICLE 640/111 OF THE
TURKISH CIVIL LAW

Abstract

Upon the death of the inheritor, the heirs become the owner of the property
and rights that are eligible for transfer, jointly, without the need for separate
dispositions. A partnership called "inheritance partnership" is formed
between the heirs until the sharing, in which a cooperative ownership regime
is valid, covering all the rights and debts in the estate. This partnership is an
unincorporated partnership. The term of inheritance, which covers all of the
property, rights and debts left behind after the death of the inheritor, does not
constitute a legal entity. Since the goods and rights subject to the cooperation
partnership do not have legal personality; The inheritance partnership is
temporary even when it is established.
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Liquidation and separation of each of the heirs as individual owners are
essential, it 1s for liquidation. The inheritance share is almost dormant until
the liquidation process begins, until the time comes for the inheritance to be
shared. Since the heirs do not have a share of ownership as in shared
ownership; not every heir can save freely. Moreover, whether the share of
inheritance is large or small does not make a difference in terms of
participation in the administration. We cannot say that the one with a large
share has more in the management. Since the heirs jointly receive all the rights
and own the goods, they will act together; they will save together, they will
manage the estate together. They will carry out the transactions jointly,
including the collection of receivables. For example; It is clear that the bank
will require all of the heirs to be present and act together in requests of the
heirs to withdraw money from the bank accounts of the legator. Individual
requests will not be accepted. If the number of heirs is high, if there is hostility
between them, if they live far from each other; They may not even want to
see each other, let alone get together and act together.

Communities with cooperative ownership are considered cumbersome under
the shared ownership regime. In order to solve this problem, for example, a
solution was created in an ordinary partnership and a managing partnership
was formed. If the heirs have become unable to make a joint decision due to
the obstruction in the inheritance partnership; If there is stubbornness, a
representative will be appointed to the estate. The solution to the congested
and cumbersome structure of joint ownership is to appoint a representative to
the estate in accordance with the 3rd paragraph of Article 640 of the Turkish
Civil Code. Each heir will go and appoint a representative to the estate, and
will ensure that the management works that have become clogged through the
representative, are no longer executable. The judge will appoint the
representative and he will be able to do the usual administrative work.

Keywords:  Cooperative ~ Ownership, Interheritance  Partnership
Representative, Shared Ownership, Representation, Tutelage
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ALTINCI OTURUM
ESYA HUKUKU iKiNCi OTURUM

(Oturum Baskani: Prof. Dr. Ebru CEYLAN)

Prof. Dr. E. Saba OZMEN
(Maltepe Universitesi, Hukuk Fakiiltesi, Ozel Hukuk Boliim Baskani)

BiR ASIRLIK GARABET: TASINMAZ AYNI HAK
SOZLESMELERINDE SEKIL SORUNU

Ozet

Bu sunumumuzda Tirk Medeni Kanunumuzun ve Tiirk Borglar
Kanunumuzun kokli hiikiimlerine ragmen tapu dairelerinde fahis hatali
uygulamalara yer vererek olmasi lazim gelen (de lege ferenda) hukuk
acisindan bilgiler ile neredeyse yiiz yili geride birakmis Tapu Kanunumuzun,
Medeni Kanunumuzun ig¢ine alinarak tasinmaz sozlesmelerinde sekle iliskin
kanun degisikligi onerileri siralanmigtir.

Kisaca alt bagliklar halinde;

*Tapu dairelerinde tasinmaz ayni hak sdzlesmelerinin borglandiric
islem (taahhiit muamelesi) 6zelliginin farkinda olunmamast;

*Tapu dairelerinde taginmaz ayni hak sézlesmelerinde bor¢landirict
islem niteliginde s6zlesmelerin tasinmaz miilkiyetini devir borcu bakimindan
vade ve kosula bagli diizenlenememesi;

*Tapu dairelerinde tasinmaz ayni hak sozlesmelerinde sozlesme
ozgiirliigline yer verilmemis olmasinin hatali sonuglart;

*Tapu dairelerinde taginmaz ayni hak sézlesmelerinde malik tarafi
disindaki tarafin karsi edimine iliskin 6zellikle para borglarinda “Bedeli
nakden ve pesin aldim.” seklindeki ibarelerin fahis hatali sonuglar1 ve ne
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sekilde dolandiriciliga vesile oldugu yolunda konular sunumumuzda
islenmistir.

Anahtar Kelimeler: “Tasinmaz Satis Sozlesmelerinde Sekil”, “Ayni Hak
Sozlesmeleri”, “Tasinmaz Miilkiyeti”, “Vade ve Kosul”, “Sozlesme
Ozgiirligi”.

Abstract

In this paper, despite the well-established provisions of the Turkish Civil
Code and the Turkish Code of Obligations, the law change proposals
regarding the form in real estate contracts are listed by incorporating our Land
Registry Law, which is almost a hundred years old, into our Civil Code with
information in terms of (de lege ferenda) law that should be in place by giving
examples of exorbitant erroneous practices in land registry offices.

Briefly in subheadings;

* Failure to be aware of the obligatory transaction (commitment
transaction) feature of immovable real right agreements in land registry
offices;

* In the land registry offices, contracts in the nature of an obligatory
transaction in immovable real right agreements cannot be regulated in terms
of due date and conditions in terms of the obligation to transfer the ownership
of immovable property;

* Erroneous consequences of the lack of freedom of contract in
immovable real right agreements in land registry offices;

* The exorbitant erroneous consequences of the phrases in the form of
"I received the price in cash and in advance" regarding the counter-
performance of the party other than the owner party in immovable real right
contracts in the land registry offices, especially in money debts, and how they
lead to fraud are covered in our presentation.

Keywords: “Form in Real Estate Sales Contracts”, “Real Right Contracts”,
“Immovable Ownership”, “Term and Condition”, “Freedom of Contract”.
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PAYLI MULKIYETTE YASAL ONALIM HAKKI VE
UYGULAMADA KARSILASILAN SORUNLAR

Ozet

Paylh miilkiyet uygulamada ¢ok sik karsilasilan ve faydalarinin yaninda
bircok sorunu da beraberinde getiren bir birlikte miilkiyet tiiriidiir. Payli
milkiyette her paydas, pay1 lizerinde kural olarak malik hak ve yetkilerine
sahiptir. Bu nedenle her paydasin paymi iigiincii bir kisiye devretmesi ve
boylece payli miilkiyet iliskisinden ¢ikmasi miimkiindiir. Ancak karsilikli
giivene dayanan bu iliskiye, tamamen disaridan yabanci bir kisinin girmesi
sorun yaratabileceginden Tiirk Medeni Kanunu ile paydagslara yasal 6nalim
hakki taninmustur.

Payli miilkiyette Oonalim hakki, herhangi bir paydasin payr tlizerindeki
miilkiyet hakkini {igiincii kisilere devretmesi halinde diger paydaslara soz
konusu pay1 6ncelikle satin alma hakki veren bir haktir. Tiirck Medeni Kanunu
ile getirilen bir miilkiyet hakki kisitlamasi niteligi tasimasinin yani sira payl
miilkiyetin devaminin korunmasini saglama islevi de bulunmaktadir.

Yasal onalim hakki uygulamada ¢esitli sorunlar1 da beraberinde getiren bir
haktir. Oncelikle muvazaaya c¢ok aciktir. Ozellikle bedelde muvazaa iki farkli
tirde karsilasilan bir sorundur. Bazen yasal 6nalim hakkinin kullanimini
engellemek i¢in bedel yiiksek gosterilitken bazen de tapu harcini diisiik
o0demek icin bedel diislik gosterilmektedir. Her halde kullanimi giiglestiren
tartismali bir durum ortaya ¢ikmaktadir. Bagka bir zorluk da yasal 6nalim
hakkinin dava yolu ile kullanilmasinin zorunlu olmasindan kaynaklanmakta,
2002 yilinda getirilen bu hiikkiim uzun siire dava ile ugrasma sonucunu
dogurmaktadir.
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Yargitay uygulamalar1 da yasa ile getirilmeyen bazi fiili siirlamalar
ongormekte ve doktrinde tartismaya sebep olmaktadir. Bu sorunlara yol agan
durumlarin baginda da fiilen kullanimi paylasilan tasinmazlarda yasal 6nalim
hakkinin kullanilmayacagina iliskin verilen kararlar gelmektedir. Fiili taksim
olarak adlandirilan bu durum, TMK ile diizenlenmemis olup tamamen
yargiin ortaya ¢ikardigi ve tartisilmasi gereken, kanimca yerinde olmayan
bir uygulamadir.

Bu tebligde ozellikle yukarida aciklanan uygulamalar ve sorunlar iizerinde
durulup ¢6zlim Onerileri getirilmeye ¢alisilacaktir.

Anahtar Kelimeler: Payli miilkiyet, yasal 6nalim hakki, muvazaa, tescile
zorlama davasi, paydas.

LEGAL PRE-EMPTION RIGHT IN JOINT OWNERSHIP AND
PROBLEMS IN IMPLEMENTATION

Abstract

Joint ownership is a type of shared ownership that is frequently encountered
in practice and brings many problems along with its benefits. In joint
ownership, each stakeholder has ownership rights and powers over his share
as a rule. For this reason, it is possible for each stakeholder to transfer their
share to a third party and thus exit from the joint ownership relationship.
However, since the entry of a completely unfamiliar person into this
relationship, which is based on mutual trust, may cause problems, the Turkish
Civil Code has given the stakeholders the right of legal pre-emption.

The right of pre-emption in joint ownership is a right that gives the other
stakeholders the right to purchase the said share first, in case any stakeholder
transfers the ownership right over its share to third parties. In addition to
being a property right restriction introduced by the Turkish Civil Code, it also
has the function of ensuring the continuation of the joint ownership.
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Legal pre-emption right is a right that brings with it various problems in
practice. First of all, it is very open to simulation. Particularly, simulation in
price is a problem encountered in two different ways. Sometimes the price is
shown high to prevent the use of the legal pre-emption right, and sometimes
the price is shown low to pay the title deed fee low. In any case, a
controversial situation arises that makes the right difficult to use. Another
difficulty arises from the obligatory use of the legal pre-emption right through
litigation, in other words by way of filing a suit. This provision, introduced in
2002, results in dealing with litigation for a long time.

The Court of Appeals practices also envisage some de facto limitations that
are not brought by law and cause controversy in the doctrine. One of the
situations that cause these problems are the decisions made regarding the
legal pre-emption right not to be used in the immovables whose actual use is
shared. This situation, which is called de facto partition, is not regulated by
the Turkish Civil Code, and is an inappropriate practice that is revealed
entirely by the judiciary and should be discussed.

In this paper, especially the applications and problems described above will
be emphasized and solutions will be tried to be proposed.

Keywords: Joint ownership, legal pre-emption right, simulation,
enforcement to registration suit, stakeholder.

Dr. Remzi DEMIR
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GAIPLIiK KARARININ, TASINMAZ MULKIYETININ
ZAMANASIMIYLA KAZANILMASINA ETKIiSi

Ozet

Oliimiine kesin gdziiyle bakilmamasina karsin, 6lme olasilign kuvvetli bir
olayda yiten kisi hakkinda gaiplik karari verilerek kisiligin sona ermesi
gaiplik karartyla miimkiindiir. Gergek kisinin hukuki durumundaki
belirsizligin ortadan kaldirilmasi i¢in hiikkmedilecek gaiplik karari i¢in aranan
kosullar Tiirk Medeni Kanunu’nda belirtilmistir. Kanun’un 32. maddesinin 1.
fikrasina gore, “Oliim tehlikesi iginde kaybolan veya kendisinden uzun
zamandan beri haber alinamayan bir kimsenin 6limi hakkinda kuvvetli
olasilik varsa, haklar1 bu 6liime bagli olanlarin bagvurusu iizerine mahkeme
bu kisinin gaipligine karar verebilir.” Yiten kisinin gaipligine karar verilince
kisiligi farazi olarak sonlandirilir. Ciinkii gaipligine hiikmedilmis kisi ansizin
ortaya ¢ikabilecegi gibi, kisinin 61diigii de sonradan saptanabilir.

Kanun’un 33. maddesinin 1. fikrasina gore, gaiplige hiikmedebilmek i¢in
olim tehlikesi i¢inde kaybolma tarihinin iizerinden en az bir yi1l ge¢mis
olmas1 gerekir. Bu siire asgaridir. Uzun zamandan beri haber alinamama
halinde gaiplik karar1 verilebilmesi i¢in tamamlanmasi gereken siire, en az
bes yildir. Bes yillik siire, son alinan haber tarihten itibaren baslar. Kisinin
gaipligine karar verilebilmesi i¢in, ilgilerin talepte bulunmasi gerekir.
Kosullar var olsa bile, hakim re’sen gaiplige karar veremez. Bir kimsenin
gaipligine karar verilmesi talebi, ¢ekismesiz yarg: isidir. Hakim, gaipligi
istenenin durumu 6grenmesi veya gaipliine karar verilmesi istenen Kkisi
hakkinda bilgisi olanlarin mahkemeye basvurmalari i¢in belirli bir siire
belirleyerek en az iki defa ilan yapar.

Kanun’un 712. maddesine gore, “gecerli bir hukuki sebep olmaksizin tapu
kiitigline malik olarak yazilan kisi, tasinmaz tizerindeki zilyetligini davasiz
ve araliksiz olarak on yil siireyle ve iyiniyetle siirdiiriirse, onun bu yolla
kazanmig oldugu miilkiyet hakkina itiraz edilemez”. Bu kosullar1 barindiran
yolsuz tescil sahibinin gaipligine karar verilirse, gaibin mirasgilari, ayni
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sartlar1 tasimak kaydiyla, gaipligine karar verilen murislerinin zilyetliginde
gecen siireyi, kendi siirelerine ekleyebilirler. Tapu kiitiigiine kayitl olmayan
tasinmazin olaganiistii zamanasimi yoluyla kazanilmasi da ayni1 Kanun’un
713. maddesinde diizenlenmistir. Bu hiikme gore, tapu kiitiigiine kayith
olmayan bir taginmazi davasiz ve araliksiz olarak yirmi yil siireyle ve malik
stfatiyla zilyetliginde bulunduran kisi, o tasinmazin tamamu, bir pargast veya
bir payr tiizerindeki miilkiyet hakkinin tapu Kkiitiigiine tesciline karar
verilmesini isteyebilir. Ayni maddenin ikinci fikrasindaysa, tapulu bir
tasinmazin olaganilisti zamanasimi yoluyla kazanilabilecegi hiikme
baglanmistir. Buna gbre, tasinmaz malikinin tapu kiitiglinden
anlagilamamasi veya yirmi yil 6nce hakkinda gaiplik karar1 verilmis kimse
adma kayitl olmasi gerekir. Caligmamizda gaiplik kavraminin tanimi ve
kosullar1 incelendikten sonra, gaipligin tasinmaz miilkiyetinin kazanilmasina
olan etkisi bilimsel goriisler ¢ercevesinde yargi kararlarina da yer verilerek
irdelenecektir.

Anahtar Kelimeler: Gaiplik, tasinmaz, miilkiyet, zamanasimi, kazanma.

EFFECT OF ABSENCE DECISION ON ACQUISITION OF REAL
ESTATE OWNERSHIP

Abstract

Although his death is not considered certain, it is possible to end the
personality by giving a decision of absence in an event with a strong
probability of death. The conditions sought for the decision to be absent in
order to eliminate the uncertainty in the legal status of the natural person are
specified in the Turkish Civil Code. According to the first paragraph of
Article 32 of the Law, "If there is a strong probability of the death of a person
who has disappeared in danger of death or has not been heard from for a long
time, the court may decide on the absence of this person upon the application
of those whose rights are dependent on this death." When the disappearance
of the lost person is decided, his personality is hypothetically terminated.
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Because the person whose absence has been ruled can appear suddenly, and
the death of the person can be determined later.

According to paragraph 1 of Article 33 of the Law, at least one year must
have passed since the date of disappearance in danger of death in order to be
able to rule on disappearance. This period is the minimum. In case of not
being heard for a long time, the period to be completed before a decision of
absence can be made is at least five years. The five-year period starts from
the date of the last news received. In order for a person to be able to decide
on his absence, interests must make a request. Even if the conditions exist,
the judge cannot decide on the absence ex officio. The request for a decision
on the absence of a person is a matter of uncontested jurisdiction. The judge
makes an announcement at least twice by determining a certain period for
those who have information about the person whose absence is requested to
learn about the situation or whose absence is requested to apply to the court.

According to Article 712 of the Law, "if the person who is registered as the
owner of the land registry without a valid legal reason continues his
possession of the immovable for ten years without a lawsuit and
uninterruptedly and in good faith, his property right acquired in this way
cannot be objected to". If it is decided that the owner of the corrupt
registration meeting these conditions is absent, the heirs of the absentee may
add the period spent in the possession of the decedent whose absence was
decided, to their own duration, provided that they meet the same conditions.
The acquisition of the immovable that is not registered in the land registry
through extraordinary statute of limitations is also regulated in Article 713 of
the same Law. According to this provision, a person who has been in
possession of an immovable that is not registered in the land registry for
twenty years without a lawsuit and uninterruptedly, may request the
registration of the ownership right over the whole, part or a share of that
immovable to the land registry. In the second paragraph of the same article,
it is stipulated that a title deed immovable can be acquired through
extraordinary statute of limitations. Accordingly, the owner of the immovable
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must not be identified from the land registry or must be registered in the name
of the person for whom a decision was made twenty years ago. In our study,
after examining the definition and conditions of the concept of absence, the
effect of absence on the acquisition of immovable property will be examined
within the framework of scientific views, including judicial decisions.

Keywords : Absence, real estate, ownership, statute of limitations,
acquisition.

Dr. Zehra Gizem ATES

(istanbul Yeniyiizyll Universitesi Hukuk Fakiiltesi Medeni Hukuk
Anabilim Dal)

INTIFA HAKKININ SONA ERMESINDE INTIiFA HAKKI
SAHIBININ
GIDERLERI TALEP ETME HAKKININ SINIRLARI

Ozet

Intifa hakki bir esya iizerinde belirli bir bir kisiye tam yararlanma hakki veren
sinirlt ayni haktir. Intifa hakki kisiyle bagli irtifaklardandir. Dolayisiyla
baskasina devredilemez ve mirasgilara gegmez. TMK 796 vd. hiikiimlerinde
intifa hakkinin sona ermesine iliskin diizenlemeler mevcuttur. Intifa hakki
bircok sebeple sona erebilir. Bunlar esyanin yok olmasi, kamulastirma,
mahkeme karari, cebri icra, hak sahibinin 6liimii, kisiligin sona ermesi,
siirenin dolmasi ve terkindir.

Hak sona erdiginde esyanin malike geri verilmesi gerekir. Esyay1 kullandig
sirada hak sahibi tarafindan yapilan giderler malikten talep edilebilir. TMK
md. 801°e gore giderin malikten talep edilebilmesi i¢in gerekli sartlar
sunlardir: Hak sahibi ancak yapmakla yiikiimlii olmadig giderler,
yenilemeler ve eklemeler i¢cin malikten tazminat talep edebilir.
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Oncelikle intifa hakki sahibinin karsilamakla yiikiimlii oldugu giderler
belirlenmelidir. TMK md. 812/f.1°’e gore intifa hakki sahibi malin
muhafazasi, olagan bakimi icin gerekli onarim ve yenilemeleri yapmakla
yiikiimliidiir. TMK md. 813/f.1’e gore intifa hakki sahibi malin olagan bakim
ve isletme giderlerine katlanmakla yiikiimliidiir. Hak sahibi bu giderlerin
tazminini malikten isteyemez. Hangi giderin olagan bakim ve isletme gideri
sayilabilecegi drneklerle agiklanacaktir.

Dolayisiyla hak sahibi ancak yapmakla yiikiimlii olmadig1 giderler i¢in
malikten tazminat talep edebilir. Hak sahibi malikin menfaati i¢in yaptig1
zorunlu ve faydali masraflar1 malikten talep edebilir. Bunlar vekaletsiz is
gbrme hiikiimlerine gore tazmin edilecektir.

Yenilemelerden anlasilmas1 gereken esyada meydana getirilen tesislerdir.
Esyanin ekonomik degerini arttiran tesisler faydali tesis olarak kabul edilir.
Yenilemeler i¢in malikten tazminat talep edilebilir.

Giderler i¢in tazminat intifa hakk: sona erince talep edilebilir. Yani giderleri
talep hakki intifa hakkinin sona ermesinin bir sonucudur. Eger malik
degismisse, giderler sona erme zamanindaki malikten talep edilebilir. TMK
md. 802’ye gore giderleri talep etme hakki esyanin geri verilmesinden
itibaren 1 yil gegince zamanasimina ugrar.

Eger malik giderleri tazmin etmekten kacinirsa hak sahibi TMK
md.801/f.2’ye sdkiip alma hakkina sahiptir. Intifa hakki sahibi yaptigi
eklemeleri sokiip alabilir. Ancak mali eski hale getirmek zorundadir. Sokiip
alma hakkinin kullanilabilmesi i¢in yapilan eklemelerin esyanin eklentisi
olmas1 gerekmektedir. Yani eklemeler malin eklentisi niteliginde ise intifa
hakki sahibi sokiip alabilir. Malikin bunu engelleme hakki yoktur. Ancak
eklemeler malin biitiinleyici pargasi haline gelmisse sokiip alma hakki ancak
malikin tazminden kagindig1 halde s6z konusu olur. Malik eklemeleri tazmin
ederse sokiip alma hakki kullanilamaz.

Calismamizda Oncelikle intifa hakki sahibinin yapmakla yiikiimlii oldugu
giderler belirlenecektir. Intifa hakki sahibinin yapmakla yiikiimlii olmadig1
giderler, eklemeler ve yenilemelerin neler oldugu agiklanacaktir. Malikin bu
giderleri tazmin etmemesi halinde intifa hakki sahibinin sokiip alma hakki
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iizerinde durulacaktir. Bu hakki kullanma sartlar1 ve nasil kullanilacagi
belirtilecektir.

Anahtar Kelimeler: intifa hakki, sinirli ayni hak, irtifak hakki, gider, sékiip
alma hakki.

AT THE TERMINATION OF THE USUFRUCT RIGHT-HOLDER
LIMITS OF RIGHT TO CLAIM EXPENSES

Abstract

The right of usufruct is a kind of limited right in rem giving the right holder
the power to use and benefit from the property. The right of usufruct is one
of the easement right connected with the person. Therefore it’s a non-
heritable and inalienable right. The termination of the right of usufruct is
provided in article 796 et al of the Turkish Civil Code. The right of usufruct
can be terminated for many reasons. These are disappearances of the property,
expropriation, court decision, and compulsory enforcement, death of the
right-holder, end of personality, expiration, and cancellation.

When the right expires, the property should be returned to the owner.
Expenses incurred by the right-holder while using the property can be claimed
from the owner. According to Turkish Civil Code art. 801, the necessary
conditions for the expense to be claimed from the owner are as follows: The
right-holder may claim the compensation from the owner for expenses,
renovations and extensions which right-holder performed although not
directly covered.

First of all, it will be determined the expenses that the usufruct owner is
obliged to cover. According to Turkish Civil Code art. 812, the usufruct
owner is obliged to make necessary repairs and renovations and ordinary
maintenance of the property. According to Turkish Civil Code art. 813, the
usufruct owner is obliged to cover the ordinary maintenance and operating
expenses for the property. The right-holder cannot be demanded these items
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from the owner. The question of which expenses can be considered as
ordinary maintenance and operating expenses will be explained with
examples.

Therefore right-holder may claim compensation from the owner for expenses
which he although not directly assigned. The right-holder may demand from
the owner the necessary and beneficial expenses incurred for the benefit of
the owner. These will be compensated according to the provisions of acting
without authority.

It is the establishment created in the property that should be understood from
the renovations. The establishment that increase the economic value of the
property are considered useful establishment. It can be demanded by the
compensation for renovations.

The compensation for expenses can be demanded when the right terminated.
In other words, the right to demand expenses is a result of the termination of
the usufruct right. If the owner has changed, the expenses can be demanded
from the owner at the time of termination. According to Turkish Civil Code
art. 802, the right to demand expenses becomes barred after one year from the
return of the property. According to Turkish Civil Code art. 802, if the owner
abstains to pay compensation, right-holder has the right to remove it.
However he/she has to restore the property. In order to use the rigt of remove,
it should be associated property. In other words, if they are associated
property, the usufruct right-holder may remove it. The owner has no right to
prevent this. However if the associated properties has become an integral part
of the property, the right to remove is only possible if the owner avoids
compensation. If the owner compensates the associated properties, the right
to remove cannot be used.

In our study, first of all the expenses that the usufruct owner is liable to make
will be determined. By the same taken, it will be explained which expenses
usufruct owner is not obligated to cover.

Keywords: Usufruct right, limited right in rem, easement right, expense,
remove.






