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OZET BIiLDIRILER!

NiSANLANMANIN GECERLILiGI iLE iLGIiLi BAZI YARGITAY
ICTIHATLARININ DEGERLENDIRILMESIi

Dr. Ogr. Uyesi Pelin ISINTAN?

Evlilige giden ilk adim olarak nitelendirebilecegimiz nisanlilik iliskisi MK md.
118 geregince taraflarin birbirlerine yapacagi evlenme vaadi ile kurulur. Taraflar
dilerse kendi aralarinda bu vaadi dile getirebilecekleri gibi, aileleri ve yakin
cevrelerinin hazir bulundugu bir téren yapmak da isteyebilirler. Téren yapilmasi,
yiuiziik takilmasi, hediye alinmasi gibi durumlar 6rf ve adet agisindan uygun
goriilse ve toplumda genellikle bunlarin yapilmasina yonelik bir beklenti mevcut
olsa da, kanunen bunlarin bulunmasi bir gegerlilik sart1 degildir. Bununla birlikte,
Yargitay’in son zamanlarda {ist iiste verdigi kararlarda nisanlanmanin gegerli
olabilmesi i¢in bir tdren yapilmasini ve aile biiyiiklerinin sahitligini aradig tespit
edilebilir. Oysa, toren yapilmasi nisanlanmanin gegerliligi i¢in degil olsa olsa bu
yondeki iradelerin mevcudiyetinin ispati i¢in aranabilir. Yargitay’in bu kararlar
acik¢a hukuka aykiridir. Taraflar, kanunda aksine bir hiikiim 6ngoriilmedikge taraf
olduklar1 sozlesmeleri diledikleri sekilde diizenleyebilirler. Nisanlanma da bir
aile hukuku s6zlesmesidir ve kanunda hi¢bir 6zel sekil sartina tabi kilinmamastir.
Kanunda aranmayan bir sekil sartinin hakim tarafindan getirilmesi ise miimkiin
degildir. Yargitay’in bu yaklagimi aile biiyiikleri bulunmayan ya da taki takacak
ve toren yapacak ekonomik giice sahip olmayan kisilerin nisanlanmasini
imkansiz hale getirecektir. Bu ise kanunun lafziyla ya da ruhuyla bagdasan bir
durum degildir.

Anahtar kelimeler: nisanlanma, nisanlilik, gecerlilik, toren, orf ve adet, sekil sart1

1 Katilimeilarimizdan program akigi igerisinde isimlerinin dizerinde yildiz (*) isareti olanlar, tam metin bildi-
rilerini Istanbul Aydin Universitesi Hukuk Fakiiltesi Dergisi'nde yayinlamak istemeleri sebebiyle, istekleri dogrultusunda,
dzet bildiri kitapgiginda ozet metinlerine yer verilmemigtir.

2 MEF Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali Ogr. Upyesi
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EVALUATION OF YARGITAY’S CASE LAW REGARDING THE
VALIDITY OF ENGAGEMENT

Betrothal is the first step towards marriage and according to art. 118 of the
Turkish Civil Code a mutual promise to marry is considered enough to form
the engagement. The parties may make that promise quietly on their own or
they can prefer to have a ceremony with friends and family present. Although it
is customary to have a ceremony, exchange rings or present gifts these are not
legally mandatory in order for the engagement to be valid and binding. However,
Yargitay, the high court of appeal, in its recent decisions started to look for a
ceremony or the presence of family members to determine a valid engagement.
These decisions are clearly contrary to law as the ceremony or presence of
witnesses can only be used as a proof of the betrothal and not for its validity.
The parties to a contract may use any form for its validity so long as there is no
specific form cited in the law. Betrothal is a family law contract and no form for
its validity is stipulated in the Civil Code. Therefore, the judge cannot set this
rule. Yargitay’s approach will deem impossible for people without any family

members or economic means to have a ceremony to be engaged.

Key words: betrothal, engagement, validity, ceremony, customary, form
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EVLILIiK BIRLIGINDEN DOGAN MALI YUKUMLULUK
IHLALLERINE KARSI ESIN TASARRUF YETKISININ
SINIRLANDIRILMASI

Dr. Hiilya Atlan Giirer

Anahtar Kelimeler: Evlilik Birliginin Korunmasi, Tasarruf Yetkisi Sinirlamast,
Mali Yiikiimliiliik hlali, Tasarruf Yetkisi Sinirlamasi Serhi

Evlilik birligini korumak amaciyla kanunda ongoriilen onlemlerden biri de
esin tasarruf yetkisinin sinirlandirilmasidir. TMK m. 199 hiikmiiyle 6ngdriilen
bu onlem, ya ailenin ekonomik varligmin tehlikeye diisiiriilmesi ya da evlilik
birliginden dogan mali bir yiikiimliliiglin yerine getirilmemesi se¢imlik
kosullarindan birinin gerceklesmesi halinde, buna sebebiyet veren esin tasarruf
yetkisinin sinirlandirilmasina iliskindir. Tebligin konusunu, s6z konusu alternatif
kosullardan biri olan evlilik birliginden dogan mali yikiimliiliik ihlalleri
olusturacaktir. Ancak baglantili oldugu olgiide ailenin ekonomik varliginin

korunmasi kosuluna da yer verilecektir.

Evlilik birliginden dogan mali yiikiimliiliikleri yerine getirmeyen esin tasarruf
yetkisi, evlilik birliginin korunmasi amacina yonelmis koruyucu bir 6nlem
olarak TMK m. 199 hiikmii geregi sinirlanabilecektir. Hiikiimde ongdriilen mali
yiikiimliilik, 6ncelikle TMK m. 186/3’°te dngoriilen birligin giderlerine katilma
yuktimliligiini kapsamina alir. Birligin giderlerine katilma yiikiimliiligiiniin,
ailenin ekonomik varlig1 tehlikeye atilmaksizin ihlal edilmesi durumunda TMK
m. 199 hitkkmiine dogrudan dayanilip dayanilmayacagi bu kapsamda tartismaya

agilacaktir.

Mali yiikiimliilik ihlali olusturabilecek bir durum da mal rejiminden dogan
mali taleplere iliskin ihlallerdir. Bu kapsamda eslerin mal rejiminden dogan

katilma alacagi, deger artis pay1 alacagi, denklestirme alacagina iliskin talepleri
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de mali yiikiimliiliik kapsaminda degerlendirilerek TMK m. 199 hiikmiiniin
korumasindan yararlanabilecektir. Ancak bu koruma hiikmiine basvurulabilmesi,
so6z konusu taleplerin yeteri kadar somutlasmis olup olmamasi yoniinden bir
degerlendirmeyi gerektirir. Ozellikle, bosanmanin mali sonuglar1 arasinda yer
alan maddi ve manevi tazminat ile nafaka talepleri yoniinden koruyucu bir 6nlem
olarak esin tasarruf yetkisinin siirlandirilip sinirlandirilamayacagi sorunu bu
perspektiften ele alinmalidir. Bu yoniiyle konu, bosanma hazirliginda olan esin
malvarligi degerlerini kasith olarak azaltmaya iliskin islemlerine kars1 diger esin

mali taleplerinin korunmasi bakimindan incelenecektir.

Esler, tasarruf yetkisi sinirlamasi onlemine ortak yasam devam ederken veya
ayn yasadiklar1 sirada basvurabilir. Ancak eslerin mali ylkiimliiliikkleri yerine
getirmekten kacinmasi ve bunun bir uyusmazlik konusu olmasi ¢ogu zaman
bir bosanma davasi agildiktan sonra ve mal rejiminin tasfiyesine iliskin mali
talepler yoniinden giindeme gelecektir. Bu halde esin tasarruf yetkisinin
siirlandirilabilmesi, diger esin talepte bulunmasini gerektirir. A¢ilmig olan bir
bosanma davasinda, hakimin TMK m. 169 geregi gecici 6nlem olarak TMK m.
199 hiikmiinii resen uygulayip uygulayamayacagi ise tartismalidir. Tebligde,
TMK m. 199 hiikkmiine baska hangi 6nlemler kapsaminda basvurulabilecegi

tizerinde ayrica durulacaktr.

Evlilik birliginden dogan mali yiikiimliiliikleri ihlal eden esin tasarruf yetkisinin
siirlandirilmasinin kapsami ve smirlart belirlendikten sonra, sinirlamanin
konusu ve hukuki sonug¢lari tizerinde durulacaktir. Smirlamanin konusunun bir
tasinmaz olmasi halinde hakim, ek 6nlem olarak s6z konusu sinirlamay1 tapu
kiitiigline resen serh ettirmek zorundadir. Bu serhin niteligi, tigiincii kisilere
etkisi ve Ozellikle tapu kiitiigiinii kilitleme islevine iligkin tartigsmalar teblig
kapsaminda ele alinacaktir. Ayrica TMK m. 199 hiikmiiniin uygulamada nasil
karsilik buldugu, yeterince isletilip isletilmedigi ve Yargitay’in bu hukuki koruma

yoluna bakis agis1 degerlendirmeye alinacaktir.
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RESTRICTION OF THE SPOUSE’S POWER OF DISPOSITION
AGAINST FINANCIAL OBLIGATION VIOLATIONS ARISING OUT
OF THE CONJUGAL UNION

Key Words: Protection of the Conjugal Union, Restriction of the Spouse’s Power
of Disposition, Financial Liability Violation, Annotation of the Restricting of the
Spouse’s Power of Disposition

One of the measures prescribed by the law, in order to protect the conjugal union
is to restrict the spouse’s power of disposition. This measure, prescribed by
the provision of the Turkish Civil Code Art.199, relates to the restriction of the
spouse’s power of disposition which causes it whether the economic assets of the
family are compromised or a financial obligation arising out of the conjugal union
is fulfilled. The subject of the paper will be the financial liability violation arising
out of the conjugal union, which is one of the disjunctive conditions. However,
to the extent that it is connected, the condition of protecting the economic assets
of the family will also be explained.

The power of disposition of the spouse who does not fulfill the financial
obligations arising out of the conjugal union, may be restricted by the provision
of the Turkish Civil Law Art. 199 as a protective measure for the protection of
the conjugal union. The financial obligation envisaged in the provision, includes
the obligation to participate in the conjugal union expenses stipulated primarily
in the Turkish Civil Code Art. 186 Sec. 3. Whether the implementation of the
provision of the Turkish Civil Code Art. 199 in case family’s economic assets is
violated without compromising the obligation of the conjugal union to participate
in the expenses of the union will be discussed in this context.

Another problem that may create a violation of financial liability is violations
related to financial demands arising out of the marital property. In this context,
the demands of the spouses such as participation claim, share of value increase
claim, equilization claim arising out of the marital property will be evaluated
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within the scope of the financial liability and can benefit from the protection of
the Civil Code Art. 199. However, the application of this protection provision
requires an evaluation in terms of whether the demands in question are sufficiently
concrete. In particular, the question of whether the spouse’s power of disposition
can be restricted as a protective measure in terms of material and immaterial
compensation and alimony claims, which are among the financial consequences
of divorce, should be addressed from this perspective. In this respect, the issue
will be examined in terms of protecting the financial demands of the other spouse
against the transactions intentionally reducing the assets of the spouse who is
preparing for divorce.

Spouses can apply for the restriction on the power of disposition while conjugal
life continues or when they live separately. However, spouses’ evasion of their
financial obligations, as a matter of dispute, often happens in terms of the
financial demands of the division of the matrimonial property and the financial
consequences of the divorce after a divorce case is filed. In this case, restricting
the spouse’s power of disposition requires the other spouse’s demand. However,
in a divorce case that has been filed, the judge may ex officio apply the provision
of the Turkish Civil Code Art. 199 as a temporary measure, as required by
the Turkish Civil Code Art. 166. In the paper, it will be discussed whether the
provision of the Turkish Civil Code Art. 199 can be applied under the scope of

other measures.

After determining the scope of the restriction of the spouse’s power of disposition
who violates financial obligations of the conjugal union, the subject and legal
consequences of the restriction will be emphasized. If the subject of the restriction
is an immovable property, the judge must ex officio get the land registry annotated
on the restriction as an additional measure. Disputes on the characteristic of this
annotation, its effect on third parties and especially on the function of locking the
land registry will be discussed within the scope of the paper. In addition, how the
provision of the Turkish Civil Code Art. 199 practiced, whether it is adequately
implemented and the perspective of the Supreme Court of Appeal on this legal

protection will be evaluated.



AILE HUKUKUNDA GUNCEL GELISMELER SEMPOZYUMU

TMK M. 194 CERCEVESINDE ESLERIN AILE KONUTU UZERINDEKI
HUKUKI ISLEMLERI VE BU iISLEMLERIN SONUCLARI

Dr. Ogr. Uyesi Pakize Ezgi Akbulut®

Aile konutuna iliskin kanuni diizenlemelerde aile konutu kavraminin
tanimina vea kapsamina dair bir bilgi yer almamakla birlikte, doktrinde ve
uygulamada aile konutu genel olarak, evlilik birliginin devamu siiresince eslerin
ortak yasami idame ettirmek iizere bir yerde ortak olarak oturma ihtiyaci
dogrultusunda segctikleri taginir yahut taginmaz olarak ifade edilmektedir. Bu
cercevede aile konutu, eslerin aile yasamlarinin merkezi olarak nitelendirilir.
Hukuk diizeni evlilik birliginin ve ayn1 zamanda ailenin mevcudiyeti bakimidan
bu denli dnemli olan aile konutuna yonelik ¢esitli 6zel diizenlemeler (TMK m.
194, 240, 254, 255, 279, 652 gibi) getirmistir. Calismamizda da eslerin evlilik
birliginin devamu siiresince aile konutu iizerindeki tasarruflari bakimindan temel

nitelikte olan TMK m. 194 hiikmii ¢er¢evesinde degerlendirme yapilacaktir.

Kural olarak aksine hiikiim bulunmadik¢a, eslerden her birinin digeri
ve lgiincli kisilerle her tiirli hukuki islemi yapabilmesi miimkiin ise de
(TMK m. 193), aile konutuna yonelik tasarruflar, bu kuralin istisnalarindan
birini teskil etmektedir. Aile konutuna iliskin temel hiikiim olan Tiirk Medeni
Kanunu’nun 194. maddesinin ilk fikrasinda eslerden birinin, diger esin agik
rizas1 bulunmadikga, aile konutu ile ilgili kira s6zlesmesini feshedemeyecegi,
aile konutunu devredemeyecegi veya aile konutu iizerindeki haklar
sinirlayamayacagi diizenlenmistir. Dolayisiyla aile konutuna yoénelik bu tiir
islemlerin gergeklestirilebilmesi igin, diger esin rizas1 gerekmektedir. Hiikkmiin
devaminda ise bu rizanin saglanmasina, aile konutu serhine ve son olarak aile
konutunun kira s6zlesmesine konu oldugu hallerde diger esin bu sézlesmenin

tarafi haline gelebilmesine ve sorumluluguna yonelik diizenlemeler getirilmistir.

3 Pakize Ezgi Akbulut, Istanbul Aydin Universitesi Hukuk Fakiiltesi Medeni Hukuk ABD.
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TMK m. 194, I cerg¢evesinde getirilen sinirlamanin hukuki niteligi
tartigmalidir. Bu sinirlamay fiil ehliyeti sinirlamasi, tasarruf yetkisi sinirlamasi
veya eslerin evlilik birliginden dogan katilma hakkinin geregi olan bir sinirlama
niteliginde kabul eden g¢esitli goriisler mevcuttur. Bu goriislerden hareketle
eslerden birinin hak sahibi oldugu aile konutu tizerindeki tasarrufunun akibeti ve
ticlincti kisinin ileri siirebilecegi hususlar da farklilik gésterebilmektedir. Bununla
beraber TMK m. 194, III’te diizenlenen aile konutunun serhinin, malik olan esle
hukuki islem yapan {igiincii kisilerin mi yoksa bu kisilerle islem yapanlarin mi
iyiniyetini bertaraf ettigi hususunda doktrinde ve uygulamada birlik bulundugu
sOylenemez. Keza uygulamada siklikla karsilasilan ve esasinda TMK m. 194, I’in
uygulama alanina giren aile konutu iizerinde rehin hakki tesis edilmesi hakkinda

da farkl goriisler ve yarg: kararlar1 mevcuttur.

Bu ¢er¢evede calismamizda oncelikle aile konutu kavrami ve TMK m.
194 cergevesinde aile konutu iizerinde diger esin rizasinin alinmasi gereken
hukuki islemler incelenecek, ardindan esin rizasinin alinmasina ydnelik
getirilen sinirlamanin hukuki niteligi degerlendirilecek ve son olarak eslerin riza
olmaksizin aile konutuna yonelik yaptiklar: islemlerin hukuki sonuglari iizerinde
durulacaktir.

Anahtar Kelimeler: Aile konutu, Esin rizasi, Aile konutu serhi.
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LEGAL TRANSACTIONS AND THEIR RESULTS OF SPOUSES ON
MATRIMONIAL HOME UNDER ARTICLE 194 OF THE TURKISH
CIVIL CODE

There is no information about the definition and scope of the concept
of matrimonial home in the legal regulations. In the doctrine and practice, the
matrimonial is generally referred to as movable or immovable property that the
spouses chose to live in a place to maintain common life during the continuation
of the conjugal union. In this framework, matrimonial home is considered
the center of spouse’s family life. The legal order has brought various special
provisions (such as TCC art. 194, 240, 254, 255, 279, 652) for matrimonial home,
which is so important for the existence of the conjugal union and also the family.
In our study, during the continuation of the conjugal union of the spouses, an
evaluation will be made within the framework of article 194 of the TCC, which

is essential in terms of the disposals on the matrimonial home.

Unless there is a contrary provision in the law, it is possible for each spouse
to make all kinds of legal transactions with the other and third parties (TCC art.
193). However, legal transactions for matrimonial home are one of the exceptions
to this rule. In the first paragraph of article 194 of the Turkish Civil Code, it is
regulated that one of the spouses can not terminate the rental agreement, handing
over the matrimonial home or restrict the rights on matrimonial home, unless
the other spouse declare explicit consent. Therefore, the explicit consent of the
other spouse is required in order to carry out such transactions for matrimonial
home. In the continuation of the provision, provisions were made to obtain this
consent and to carrying out of annotation of the matrimonial home. Finally, in
cases where the family residence is subject to the rental agreement, provisions

have been made for the other spouse to become a party to this contract.

The legal nature of the restriction in article 194 of TCC is controversial.
There are various opinions that accept this restriction as a restriction on the

capacity to act, a restriction on power of disposition or a restriction required
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by the spouse’s right to participate in conjugal union. Consequently, the fate
of the transactions on the matrimonial home owned by one of the spouses and
the issues that the third person may put forward differ. However, it can not be
said that there is unity in the doctrine and practice that the annotation of the
matrimonial home regulated in article 194, III eliminates the goodwill of the
third persons who make legal transactions with the spouse. Likewise, there are
different opinions and judicial decisions regarding the establishment of a pledge
right on the matrimonial home, which is frequently encountered in practice and
is within the scope of the article 194, I of the TCC.

In this context, in our study, firstly, the concept of matrimonial home and
the legal procedures that require consent of the other spouse on the matrimonial
home within the framework of article 194 of the TCC will be examined. Then
the legal nature of the restriction on the consent of the spouse will be assessed.
Finally, the legal consequences of the actions taken by spouses regarding

matrimonial home without consent will be emphasized.

Key Words: Matrimonial home, Consent of the spouse, Annotation of the

matrimonial home
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KAMBIiYO SENETLERINE AVAL VERILMESI SURETIYLE
KEFALETTE ESIN RIZASININ BU KONUDAKI YARGITAY iCTIHADI
BIiRLESTiRME KARARI BAGLAMINDA DEGERLENDIRILMESi

Dr. Ogretim Uyesi Nuri Erdem*

OZET

Tiirk Borg¢lar Kanunu (TBK) 582°ye gore kefalet, kefilin alacakliya karsi,
bor¢lunun borcunu ifa etmemesinin sonuglarindan kisisel olarak sorumlu olmay1
istlendigi, kisisel gilivence saglayan bir sozlesmedir. Sozlesme ozgiirliigi
cergevesinde bir kimse hukuki islem ehliyetini haiz olmak sartiyla kefil olabilir.
Bununla birlikte, evli olan kimseler bakimindan kefil olabilmek, genel kabule
gore aile birligini korumak adina esin rizasina tabi kilinmistir. Konuyu diizenleyen
TBK 584 uyarinca eslerden biri kural olarak ancak digerinin yazili rizasiyla kefil
olabilir ve bu rizanin sézlesmenin kurulmasindan 6nce ya da en ge¢ kurulmasi
aninda verilmis olmasi sarttir. TBK’nin “Uygulama alan1” baglikli 603. maddesi;
kefaletin sekline, kefil olma ehliyetine ve esin rizasina iligkin hiikiimlerin, gercek
kisilerce kisisel giivence verilmesine iliskin olarak baska ad altinda yapilan diger
sozlesmelere de uygulanacagimi hiikkme baglamistir. Bu gercevede kefaletin
sartlarina iliskin diizenlemelerin kambiyo senetlerine verilen bir tiir kefalet olarak
da kabul edilen aval isleminde uygulanip uygulanmayacagi tartisma konusu
olmustur. Zira Tirk Ticaret Kanunu (TTK) 700 vd. hiikiimlerinde diizenlenen
aval islemi ile de kambiyo senetlerinde bedelin 6denmesinin tamamen veya
kismen kisisel olarak giivence altina alinmasi saglanmaktadir. Avalin bir gercek
kisi tarafindan verilebilecegi gibi bir tiizel kisi tarafindan ve organi vasitasiyla
da verilebilecek olmas1 bu konudaki tereddiitleri ortaya ¢ikarmistir. Ancak TTK
700 vd. hiikiimlerinde bu konuda olumlu yahut olumsuz bir diizenleme mevcut
degildir. Bu durum kefalette esin rizasini diizenleyen hiikiimlerin aval igslemine

de uygulanip uygulanmayacagi konusunda gerek doktrinde gerek Yargitay

4 Istanbul Aydin Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dalr Ogretim Upesi.
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ictihadinda farkli iki goriise sebebiyet vermistir. Yargitay Ictihatlar1 Birlestirme
Hukuk Genel Kurulu, Yargitay 11, 12 ve 19. Hukuk Daireleri ve Yargitay Hukuk
Genel Kurulu igtihatlar1 arasinda olusan celiskinin giderilmesi amaciyla yapilan
basvuru sonucu vermis oldugu, 16 Ekim 2018 tarihli Resmi Gazete’de yayimlanan
20 Nisan 2018 tarihli ve 2017/4 E. ve 2018/5 K. No’lu Karari’nda, kefalet
sO0zlesmelerinin gecerliligi i¢in kefilin esinin rizasmin alimmasi gerekliligini
diizenleyen TBK 584°iin Tiirk Ticaret Kanunu’nda diizenlenmis olan aval iglemi
bakimindan uygulanmayacagina karar vermistir. Bu karar, her ne kadar avalin
kefalete benzer olsa da farkli bir hukuki kurum oldugu, TTK hiikiimlerinin 6zel
diizenleme teskil ettigi, avalin amacinin kambiyo senedi hamilini ve kambiyo
senedini tedaviil kabiliyetini korumak oldugu, avalde esin rizasinin aranmasinin
kambiyo senetlerinde belirlilik, soyutluk ve kamu giliveninin korunmasi ilkeleri
ile bagdasmayacagi, tedaviil kabiliyeti ile de Ortligmeyecegi, aval yoniinden
TTK’da esin rizasi sart1 getirilmis olmamasinin bilingli oldugu gerekcelerine
dayanmakta olup; kanaatimiz One siiriilen gerekcelerin dogru oldugu ve aksi
kabuliin kambiyo senetlerinin devir kabiliyetini ortadan kaldiracagi ve islem

giivenligi ile bagdasmayacagi yoniindedir.

Anahtar Kelimeler: Kefalet, Aval, Esin Rizasi, Yargitay, Ictihadi Birlestirme

Karari
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EVALUATION OF THE CONSENT OF SPOUSE FOR BILL
GURANTEE ACCORDING TO THE DECISION OF THE GENERAL
ASSEMBLY ON THE UNIFICATION OF JUDGMENTS REGARDING
THIS SUBJECT

Assistant Prof. Dr. Nuri Erdem?®

ABSTRACT

According to the Turkish Code of Obligations (TCO) 582, guaranty is a contract
that offers the creditor personal security and is responsible for the consequences
of the debtor’s failure to fulfill his or her debt. Within the framework of freedom
of contract, a person may be a guarantor provided that he / she has the legal
capacity. However, in order to be a guarantor for the married people and to
protect the family unity according to the general acceptance, it was subordinated
to the consent of the spouse. In accordance with TCO 584, which regulates the
subject, one of the spouses, as a rule, can only be a guarantor with the written
consent of the other, and it must be given before the contract is established or at
the latest. Article 603 of the TCO titled “Application area”; It stipulates that the
provisions regarding the form of guaranty, the capacity to become a guarantor and
the consent of the spouse will also apply to other contracts under another name
for personal assurance by natural persons. In this context, it has been the subject
of discussion whether the regulations regarding the conditions of the guaranty
will be applied in the bill guarantee transaction, which is also accepted as a
kind of guaranty given to the bills of exchange. Because with the bill guarantee
transaction which is regulated in the provisions of Turkish Commercial Code
(TCC) 700 ft., the payment of the price in the bills of exchange is ensured in
whole or in part personally. The fact that bill guarantee can be given by a natural
person or by a legal person and through its body has revealed hesitations in this

regard. However, in TCC 700 ff., there is no positive or negative regulation in this

5 Faculty member of Istanbul Aydin University, Faculty Of Law, Department of Commercial Law.
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regard. This situation gave rise to two different views both in the doctrine and in
the case-law of the Supreme Court of Appeals whether the provisions regulating
the consent of the spouse on the guaranty contract will be applied or not to the
bill guarantee transaction. In the decision of Supreme Court of Cassation General
Assembly On The Unification Of Judgments, dated 20 April 2018 and numbered
2017/4 E., 2018/5 K., published in the Official Journal dated 16 October 2018,
which is given according to the appeal for contradiction between the decisions
of the 11, 12 and 19th Law Chambers of Supreme Court and Supreme Court
General Assembly of Law; TCO 584 which regulates the necessity of obtaining
the consent of the spouse for the validity of the guaranty contracts, will not
be applied in terms of the bill guarantee transaction regulated in the Turkish
Commercial Code. This decision is based on the grounds that although the bill
guarantee is similar to guaranty contract, it is a different legal institution, the
provisions of the TCC constitute a special regulation, the purpose of the bill
guarantee is to protect the holder and negotiating ability of these instruments, and
it will not be in accordance with its principles such as abstractness, certainty and
with the protection of public trust in the bonds and that it will not be compatible
with the ability of negotiability, it is conscious that the spouse’s consent in the
TCC is not imposed. We believe that the reasons given are correct and that
otherwise the approval affects the transferability of the bills of exchange and is

not compatible with transaction security.

Keywords: Guaranty, Bill Guarantee, Consent of the Spouse, Supreme Court,
Decision Of The General Assembly On The Unification Of Judgments
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TEDBIRNAFAKASINAILISKINGUNCELYARGITAYKARARLARININ
INCELENMESI

Ar. Gor. Dr. Ciineyt Pekmez*

OZET

Calismamiz kapsaminda tedbir nafakasina iliskin giincel Yargitay
kararlarinin incelenmesi ve degerlendirilmesine calisilacaktir. Calismamiz
kapsaminda degerlendirilecek kararlara konu tedbir nafakasi, bosanma
veya ayrihk davasi acilldiginda TMK m.169’a gore, hakimin, eslerin
gecimine iliskin re’ sen alacag: gecici 6nlem niteligindedir Bosanma davasi
acilldiginda, bosanma kararinin kesinlesmesine kadar evlilik birligi devam
edeceginden, eslerin bakim yiikiimliliigii de devam eder. Evlilik birligi
devam ettigi siirece eslerin mali gii¢leri oraminda bakim yiikiimliiliigiinii
yerine getireceginin kabulii, eslerin mali giicleri tespit edilmek suretiyle
tedbir nafakasi yoniinde karar verilmesi sonucuna yol acar. Tedbir
nafakasina iliskin iki Yargitay Hukuk Genel Kurulu karari calismamiz

kapsaminda incelenmeye calisilacaktir.

Genel Kurul 2-2287/627 sayil1 30.05. 2019 tarihli kararinda, ayr1 mahkemelerde
yliriiyen boganma davalariin olmasi veya bosanma davasindan bagimsiz olarak
ayr1 yasama olgusuna dayali agilan tedbir nafakasi davasmin bulunmasi, bu
davalarin her birinde tedbir nafakasi hilkkmedilmesine engel olmadigi gerekgesiyle,
davalarin birlestirilmesinden bagimsiz olarak, tedbir nafakasina hiikkmetmeyen
mahkemenin direnme kararini uygun bulmamistir. Ancak ikinci dava devam
ederken, ilk davada tedbir nafakasina hiikmedilmesi lehine hiikmedilen kisi
bakimindan bir alacak hakki1 dogurur ve bu karar yenilik dogurucu etkiye sahiptir.
Bu nedenle ikinci davada verilmesi gerektigi ileri siiriilen karar tespit niteliginde

olacaktir. Béyle bir kararin verilmemesi bozmay1 gerektirmez. Ikinci gerekge ise,

6 Istanbul Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali Ogretim Eleman.

27



28

ISTANBUL AYDIN UNIVERSITESI YAYINLARI

ilk davada tedbir nafakasi karariyla alacak hakki dogacagindan, ikinci davada
tedbir nafakasina hilkkmedilmesini gerektirecek bir ekonomik dengesizlik, kural
olarak, s6z konusu olmayacaktir. {lk karar ile lehine alacak hakki kazanan esin

mali giicii artik ikinci davada tedbir nafakasi verilmesini engeller.

Kurul’'un 2-1891/ 1577 sayilir 25.10.2018 tarihli kararma konu olayda,
mahkemece 23.11.2011 tarihli ara karar ile davali-kars1 davaci yararma 500,00
TL tedbir nafakasina hiikkmedilmis ise de akabinde 19.12.2011 tarihli ara karar
ile “davacinin igsiz oldugu, hi¢ bir gelirinin bulunmadigr” belirtilmek suretiyle
sOzii edilen tarih itibariyle tedbir nafakasinin gegici olarak durdurulmasina karar
verilmistir. Kararin temyizi iizerine, karar sadece “tedbir nafakasina” dair olarak
bozulmustur. Genel Kurul, davacinin gelirinin bulunmamasi, davalinin galigiyor
olmas1 veya kusur durumu davali yararma tedbir nafakasi hiikkmedilmesine
engel teskil eden vakialar olmadigimi, yerel mahkemenin Ozel Daire kararina
uymasi gerekirken, onceki kararda direnmesinin usul ve yasaya aykir1 olduguna
hilkmetmistir. Kararda, tedbir nafakasina hiikmedilirken nafaka bor¢lusunun
mali giicli géz Oniine alinmadan hiikiim kurulmustur. Tedbir nafakasina, tipki
yoksulluk nafakasinda oldugu gibi, taraflarin mali giigleri tespit edilmek suretiyle
hiikmedilir. Her iki tarafin mali giicii birbirine denk ise tedbir nafakasi verilemez.
Ancak Kurul, hem kendi igtihatlarina aykirt hem de kiginin maddi ve manevi

varligini gelistirme hakkini ihlal eder nitelikte karar vermistir.

Anahtar kelimeler: Nafaka, bosanma, esin mali giicii, ayr1 yasama olgusu,

bosanma davalarinda gegici dnlemler.
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THE VIEW ON THE CURRENT DECISIONS OF THE CASSATION
COURT REGARDING THE ALIMONY PENDENTE LITE

ABSTRACT

Within the scope of our study, we will try to examine and evaluate the decisions of
Cassation Court regarding alimony pendente lite. When filing a divorce case, the
spouse’s maintenance obligation continues as the marriage union will continue
until the divorce is granted. While the marriage union continues, the acceptance
that the spouses will fulfill their obligations to care each other in proportion
to their financial powers leads to decide on the maintenance of the spouses by
determining the financial powers of the spouses. Within the scope of our study.
Two decisions of Cassation Court regarding the alimony pendente lite will be
examined. In first decision, The Cassation Court orders that The existence of a
divorce proceedings in separate courts, or the existence of a alimony pendente
lite case based on the phenomenon of living separately, regardless of the divorce
case, does not prevent the decision of alimony pendente lite in each of these cases.
In second one, The Cassation Court orders that the claimant’s lack of income,
the defendant’s employment, or the condition of defect does not preclude the
decision of alimony pendente lite for the defendant’s benefit. Both decisions are

inaccurate.

Key words: alimony pendente lite, divorce, the spouse’s financial power, the

phenomenon of living separately, temporary measures in divorce cases.
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BOSANMADA AFFIN ETKIiSi VE HUKUKI SONUCLARI

Dr. Ogretim Uyesi Cem OZCAN’

Bosanma davasi hakkini ortadan kaldiran bir 06zellige sahip olan af,
TMK.m.161°de belirtilen zina ve m.162’de kendine yer bulan hayata kast,
pek kotii muamele ya da onur kirict davranis bosanma sebepleri bakimindan
acikca Ongoriilmiistiir. Bunun disinda TMK.m.166°da yer alan evlilik birliginin
temelinden sarsilmasi sebebi yoniinden de af, aile mahkemesi hakiminin takdir
yetkisini kullanirken dikkate alacagi bir unsurdur. Esas itibar ile af kavrami
bir hukuki islem niteliginde olmayip, affeden esin evlilik birligini siirdiirme
arzusunu ortaya koyan bir duygu agiklamasidir. Bu yonleriyle affin bir itiraz
niteliginde oldugunun kabulii gerekir ve hakim tarafindan re’sen dikkate

alinmasi icap etmektedir.

Evlilik birliginde eslerin ancak bildikleri olgular1 affetmeleri miimkiin
olabilir. Af agiklamasinin sarih ya da zimni olarak yapilmasi miimkiindiir
ve uygulamada daha ¢ok zimni olarak yapildig1 goriilmektedir. Affeden esin
fiil ehliyeti yoniinden durumuna bakilacak olursa, affin hukuki islem niteligi
tasimamasi sebebiyle esin tam ehliyetli olmas1 gibi bir sartin aranmayacagini
ifade etmek gerekir. Diger taraftan agik ya da ortiilii olarak yapilmasi fark
etmeksizin affeden esin ayirt etme giiciine sahip olmasi zorunludur. Affin kisiye
sik1 surette bagli bir hak olmas1 nedeniyle es ancak bizzat kendisi affedebilir.
Baska bir deyisle af temsilci araciliiyla kullanilmasi miimkiin olmayan bir
haktir.

Bosanmada af ile ilgili konular1 daha iyi anlayabilmek bu konudaki Yargitay
kararlarin1 daha yakindan incelemekle miimkiin olabilecektir. Bu bakimdan
Yargitay kararlarina bakildiginda esin bosanma davasindan feragat etmesinin

af olarak kabul edildigi goriilmektedir. Diger yandan bosanma davasi

7 Izmir Ekonomi Universitesi Hukuk Fakiiltesi Medeni Huluk Anabilim Dalr Ogretim Upyesi.
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acildiktan sonra eslerin birlikte yasamay1 siirdiirmeleri af olarak goriilebilirse
de zorunluluklar nedeniyle eslerin ortak konutta oturmalar1 bu davranisin af

olarak nitelendirilmesine engel teskil edecektir.

Af, esin bosanma hakkini ortadan kaldirmanin yani sira bosanmanin fer’i
sonuglarina iliskin de sonug doguran bir 6zellige sahiptir. Bu nedenle bosanma
davasindaki fer’i haklarin da kaybedilmesi affeden es bakimindan s6z konusu
olacaktir.

Anahtar Kelimeler: Af, Bosanma, Aile, Aile Hukuku, Zina.
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THE EFFECT OF FORGIVENESS IN DIVORCE AND ITS LEGAL
CONSEQUENCES

Forgiveness is explicitly cited in articles 161 and 162 of the civil code which
consider adultery and attempted murder as causes of divorce and the fault thus
forgiven cannot then be used as the main element of a divorce. On the other
hand, in the article 166 the forgiveness constitutes an element which influences
the power of appreciation of the judge. In reality forgiveness is not a legal act
but it’s a sentimental expression. This is the reason why the judge must consider

forgiveness spontaneously.

In a marriage the spouses can only forgive the facts they know. Forgiveness
can be declared explicitly or tacitly. As forgiveness is not a legal act, the spouse
who forgive, is not obliged to have legal capacity. Forgiveness cannot be made

through a representative since it constitutes a personal right.

It is necessary to examine the decisions of the Court of cassation to better
understand the effect of forgiveness in divorce. The Court of cassation considers
the continuation of the common life after the opening of the divorce proceedings as
a forgiveness. However, the continuation of living together cannot be considered

as a forgiveness when the spouses are obliged to do so.

Forgiveness affects not only the right to divorce but also the side effects of it

so the forgiving spouse loses also his related rights.

Keywords: Forgiveness, Divorce, Family, Family Law, Adultery.
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ISVICRE VE TURK MEDENI HUKUKUNDA FARKLI BOSANMA
SISTEMLERI NEDENIYLE ORTAYA CIKAN MILLETLERARASI
USUL HUKUKU SORUNLARI : MIiLLETLERARASI DERDESTLIK -
BEKLETICi MESELE

Dr. Ogr. Uyesi Ebru SENSOZ MALKOC?

1 Ocak 2002 tarihinde yiirtirliige giren 4721 sayili Tiirk Medeni Kanunu
(“TMK”)’nda ve 1 Ocak 2000 tarihinde yiiriirliige giren Isvigre Medeni Kanunu
(“IMK”)’nda bosanma kurumu farkl sekillerde diizenlenmistir. Tiirk hukukunda
bosanmak isteyen taraf dogrudan bosanma talepli bir dava agabilirken, Isvigre
hukukunda, bosanmak isteyen taraf, anlasmali bosanma yoluna basvurarak
bosanma talepli bir davay1 dogrudan acabilme imkanina sahip olmakla birlikte,
eger taraflar arasinda bu yonde bir anlasma bulunmuyorsa, -istisnai durumlar
harig- dogrudan tek tarafli bosanma talepli bir dava acamamaktadir. Bosanma
konusunda anlagma bulunmadigi veya kanunda sayilan istisnai hallerin
bulunmadigi durumlarda, bosanmak isteyen taraf, ancak “iki yil fiilen ayri
yasama siiresi sonunda bosanma” yoluna bagvurabilir (IMK m.114). iki yil
fiilen ayr1 yasama siiresi sonunda tek tarafli bosanma talep etmenin, mahkemeler
nezdinde ilk adim, iki farkli dava seklinde karsimiza ¢ikmaktadir. Bunlardan
ilki, anlasmali ayrilik davasi agilmast (IMK m.117), digeri ise, eger esler
bosanma da oldugu gibi ayrilik konusunda da anlasma saglayamiyorsa, eslerden
birinin tedbir talepli dava acarak “ortak yasamin askiya alinmasi (IMK m.175-
176)/birlikte yasamaya ara verilmesi’ni talep etmesidir. Mahkemece verilen
ayrilik kararmm (IMK m.117) veya “ortak yasamin askiya alinmasina/birlikte
yasamaya ara verilmesi’ne iliskin tedbir kararmin (IMK m.175-176) {izerinden

iki y11 gegmekle tek tarafli bosanma talep edilebilir (IMK m.114) hale gelir.

Tiirkiye’de dogrudan tek tarafli olarak bosanma davasi agma imkani varken,

Isvigre’de tek tarafli bosanma talebi &ncesinde, anlasmali ayrilik davasi veya

8 Istanbul Ticaret Universitesi Hukuk Fakiiltesi - Milletlerarast Ozel Hukuk Anabilim Dalr Ogretim Uyesi
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tedbir talepli ortak yasamin askiya alinmasi/birlikte yasamaya ara verilmesi
davasi agilmas1 gerekmektedir. Isvigre’de tek tarafli bosanma talebi dncesinde
acilan anlagmali ayrilik davasi veya tedbir talepli ortak yasamin askiya alinmasi/
birlikte yasamaya ara verilmesi davasi, ¢ekismeli bosanma davasinin “6n

asamasi1’ olarak karsimiza ¢ikan davalardir.

Isvicre ve Tiirk medeni hukuklarinda bosanma sisteminin kanunen farkh
diizenlenmis olmasi, Tiirkiye’de acilan bosanma davas1 ile Isvigre’de
acilan bu davalarin mahiyetlerinin ve “konu bakimindan aym davalar”
olarak nitelendirilip nitelendirilemeyeceginin hukuken degerlendirilmesini
gerektirmektedir. Bu hukuki degerlendirme, yabanci (milletlerarasi)
derdestligin bulunup bulunmadigimin tespiti bakimindan o6nem arz

etmektedir.

Soyle ki, Isvicre’de kanun geregi, dogrudan tek tarafli bosanma davasi
acillamadigindan, “iki y1l fiilen ayr1 yasama siiresi sonunda bosanma” yolunun ilk
zorunlu basamagi olan anlagmali ayrilik davasi veya tedbir talepli ortak yagamin
askiya alinmast /birlikte yasamaya ara verilmesi davas1 (IMK m.175-176) énceki
bir tarihte acildig1 halde, ayn1 hukuki sebeplere dayanarak Tiirkiye’de sonraki
bir tarihte bosanma davas1 agildiginda, Isvigre’deki dnceki tarihli bu davalarin,
milletleraras1 derdestlik nedeniyle Tiirkiye’de agilan bosanma davasina engel

olup olmayacaginin tespiti gerekir.

Tiirk milletlerarast usul hukukunda, milletleraras1 derdestligin varlig1 igin,
taraflari, konusu ve hukuki sebebi ayni olan iki davanin ayni1 anda iki farkli devlet
mahkemesinde derdest olmasi arandigindan, bu davalarin mahiyet ve konularinin
incelenmesi gerekir. Yapilan hukuki degerlendirmeye bagli olarak 5718 sayili
Milletleraras1 Ozel Hukuk ve Usul Hukuku Hakkinda Kanun (“MOHUK”)
madde 41 hiikkmii ¢ercevesinde milletleraras1 derdestlik durumunun var olup

olmadig1 belirlenmelidir.
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Tiirk ve Isvigre medeni hukukunda bosanma kurumunun farkli diizenlemis
olmasmnin milletlerarast usul hukuku bakimindan milletlerarasi derdestligi
giindeme getirip getirmeyecegi, Isvigre’de daha onceki tarihte agilmus bir
“anlagmali ayrilik davas1” (IMK m.117) veya ayr1 yasamaya iliskin tedbir talepli
bir dava (IMK m.175-176) bulunmasina ragmen, daha sonraki bir tarihte Tiirk
Mahkemeleri’'nde bosanma davasi agilmasi drnegi iizerinden incelenecektir. iki
farkli devlet mahkemesinde goriilmekte olan bu iki davanin “taraf iradelerinin
bosanma iradesine yonelik olmasi nedeniyle” hukuki nitelik bakimindan ayni
veya baglantili davalar olup olmadigi ve “milletlerarasi derdestligi” veya
“bekletici mesele”yi giindeme getirip getirmeyecegi meselesi mevcut hukuki

diizenleme ve Yargitay kararlar1 ¢cergevesinde tespit edilmeye ¢alisilacaktir.

Anahtar kelimeler: Milletleraras1 derdestlik, bekletici mesele, Isvicre’de
bosanma hukuku, Tiirk bosanma hukuku, MOHUK m. 41
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INTERNATIONAL PROCEDURAL LAW ISSUES ARISING DUE
TO DIFFERENT DIVORCE SYSTEMS IN SWiSS AND TURKISH
CIVIL LAW: INTERNATIONAL PENDING (LIS PENDENS) -
PRELIMINARY ISSUE

Assistant Professor Ebru SENSOZ MALKOC?®

In the Turkish Civil Code No. 4721 (“TMK”), which came into force on January
1,2002 and the Swiss Civil Code (“IMK”), which came into force on January 1,
2000 the divorce system was regulated in different ways. While the party who
wants to divorce in Turkish law can directly file a divorce request, in Swiss
law, the party who wants to divorce has the opportunity to directly open a case
for divorce by applying for a negotiated divorce, but if there is no agreement
between the parties, except in exceptional cases, cannot file a lawsuit with a
request for a divorce. In cases where there is no agreement on divorce or there
are no exceptions listed in the law, the party who wants to get a divorce can only
apply for the “Divorce at the end of two years of actually living separately”
(IMK art. 114). At the end of two years of actually living separately, the first
step of requesting a unilateral divorce appears before the courts as two different
cases. The first of these is the opening of a contract of separation (IMK art. 17),
and the other is that if the spouses cannot agree on separation, as in divorce,
one of the spouses has filed a lawsuit with a demanding request, “Suspension
of common life (IMK art. 175-176) / interrupting living together”. Unilateral
divorce can be requested after two years after the separation decision (IMK art.

17) or “the decision to suspend / interrupt living together” (IMK art. 175-176).

In Turkish law, unilaterally divorce can be filed directly. However in
Switzerland, before a unilateral divorce request, it is necessary to file a contract
for separation or to suspend / interrupt living with a demanding measure.

Contracted separation lawsuit filed before the unilateral divorce request in

9 Istanbul Commerce University Faculty of Law - International Private Law Department
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Switzerland or suspending / interrupting living together with a demanding

measure is the “front stage” of the contentious divorce case.

Swiss and Turkish civil law is regulated differently in the law of divorce
system. Therefore, the divorce case opened in Turkey and the nature of the
case in Switzerland, “the same case in terms of subject matter” requires the
evaluation can not be legally qualify. This legal evaluation is important in

terms of determining whether there is international pending.

Namely, as the law requires that the unilateral divorce case cannot be filed
directly, it is the first compulsory step of the “divorce at the end of the two
years of actual separation period”, or the suspension of suspicion / interruption
of living together (IMK art. 175-176), although it opened at an earlier date,
when the same legal cause based opened divorce proceedings at a later date in
Turkey, the earlier these cases in Switzerland, must identify that there will be
due to international pending (lis pendens) of obstacles to the divorce case in

Turkey.

In Turkish international procedural law, for the existence of international
pending, the nature and issues of these cases need to be examined, since it is
sought to be pending in two different state courts simultaneously. Depending
on the legal evaluation made, it should be determined whether there is a status
of international pending under Article 41 of the International Law on Private
Law and Procedure Law (“MOHUK”).

Whether the divorce system regulated differently in Turkish and Swiss civil law
would bring international pending agenda in terms of international procedural
law, an “lawsuit for separation” (IMK art.117) or a lawsuit demanding a

measure to live separately. .175-176), it will be examined at a later date on the
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example of filing for divorce in Turkish Courts. The issue of whether these two
cases, which are being held in two different state courts, are the same or related
cases in terms of legal nature due to the fact that the party will is for the divorce
will, and whether it will bring “international pending” or “preliminary issue” to
the agenda, determined within the framework of the existing legal regulations

and Supreme Court decisions.

Key words: Lis pendens, preliminary issue, divorce in Switzerland, divorce in
Turkey, Turkish Private Internal Law Act (PILA) article 41
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BOSANMA NEDENIYLE MADDI TAZMINAT KONUSUNDA
GELISMELER

Do¢. Dr. Ekrem KURT"

Bosanmanin, nafaka, mal rejimlerinin tasfiyesi, maddi ve manevi tazminat
gibi mali sonuglari bulunmaktadir. MK 174/I’e gore “mevcut veya beklenen
menfaatleri bosanma yiiziinden zedelenen kusursuz veya daha az kusurlu taraf,
kusurlu taraftan uygun bir maddi tazminat isteyebilir’. Bu tazminat tiirli, 6ziinde
genel hiikiimlerdeki maddi tazminatla ayni esaslara baghdir. Herseyden once
tazmini gereken zararlar bosanma nedeniyle karsilasilan her tiirlii zarar1 degil,
sadece mevcut ve beklenen zararlar1 kapsar. Kusur sorumlulugu sézkonusudur.
Bununla birlikte, baz1 yonlerden farkliliklar da tasir. Hilkmiin asil amacinin
(ratio legis) daha ¢ok bosanma sonucunda kusursuz veya daha az kusurlu
tarafin mgduriyetini hafifletmek oldugu soylenebilir. Maddi tazminatin, tipki
yoksulluk nafakasinda oldugu gibi durumun gereklerine gore toptan veya irat
seklinde 6denmesine hakim karar verebilir. Bosanma davasi bir anlagmaya
dayaniyorsa maddi tazminatin 6denip 6denmeyecegini, miktar ve ddeme seklini
taraflarin anlasarak belirleyecekleri agiktir. Cekismeli bir bosanma davasinda ise
kusursuz veya daha az kusurlu tarafin, kusurlu esten bunu talep etmis olmasi
gerekir. Tazminatin miktar ve 6deme seklini hakim belirleyecektir. Bosanmadan
kaynaklanan maddi tazminat taleplerinin uygulama ve doktrinde nafaka ve mal
rejiminden kaynaklanan taleplerin golgesinde kaldigi sdylenebilir. Kanun, bu
tazminatin kapsamina “mevcut” ve “beklenen” menfaatleri dahil etmis, bunlarin
nelerden ibaret olacagimi belirlemeyi hakime birakmistir. Bu menfaatlerin
kapsamina pek ¢ok kalem zarar girebilecegi igin sinirlarini belirlemek hayli zor
bir ugrastir. Cekismeli bosanma davalarinda bu igerigi belirlemek hususunda
hakime 6nemli bir takdir yetkisi diismektedir. Evlilik bosanma ile sona ermeseydi
kusursuz veya daha az kusurlu esin saglamay: siirdiirecegi menfaatin mevcut

menfaat oldugu sdylenebilir. Kuskusuz bu parasal nitelikteki bir menfaati ifade

10 Mef Universitesi Hukuk Fakiiltesi Ogr. Upesi.
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etmektedir. Bu konuda yalnizca bosanmanin degil, bosanmanin sona erdirdigi
evlilik yiiziinden kaybedilen menfaatler de bu kapsamda ele alinmalidir. Bu ise
genis bir alan yaratir. Beklenen menfaatler alaninda ise belirsizlik daha biiyiiktiir.
Mevcut ve beklenen menfaatlerin ¢ogu zaman i¢ i¢ce bulunduklari da bir gercektir.
Kusursuz veya daha az kasurlu esin, mevcut refah diizeyinin bosanma nedeniyle
kaybi, ileride bu diizeyin yiikselme olasilig1 gibi durumlarda durum bdyledir.
Bununla birlikte bir menfaatin mevcut yahut beklenen menfaat mi oldugunun
siirlarii belirlemek sonugta her ikisi de tazmini gereken zarar kapsaminda
oldugu i¢in 6nemli sayilmaz. Manevi tazminattan farkli olarak maddi tazminatin
irat olarak belirlenebilmesi de miimkiindiir. Isvicre Medeni Kanununda son
yillarda boganmadan kaynaklanan maddi tazminat konusunda koklii degisiklikler

gerceklestirilmistir.

ANAHTAR KELIMELER: Bosanmanm mali sonuglari, Bosanma nedeniyle

maddi tazminat, Mevcut menfaat, Beklenen menfaat, Irat.
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ABSTRACT

DEVELOPMENTS ON PECUNIARY COMPENSATION DUE TO
DIVORCE

Assoc. Prof. Dr. Ekrem KURT

Divorce has financial conclusions such as maintenance, sharing the matrimonial
property, pecuniary and moral compensations. Under the TCC Art. 174/1, “where
a divorce prejudices the innocent spouse in his pecuniary rights or expectations,
the guilty party must duly indemnify him”. This compensation is in essence
same with the pecuniary compensation laid down in the general provisions of
the Turkish Code of Obligations. The damages which should be compensated
here consist of not the whole damages but only the current pecuniary rights and
the expectations of the innocent spouse. It depends upon the defect liability.
Nevertheless, there are some differences indeed. The basis of this provision (ratio
legis) is to relieve the nuisance of the innocent party in general. The pecuniary
compensation can be judged as revenue or payment en masse, in the same way
like the maintenance. If the divorce is a result of an agreement, it is clear that
if the pecuniary compensation will be paid, if so, the amount and the manner of
payment will be agreed by the parties. If the divorce is derived from a litigious
process, the pecuniary compensation should first have been demanded by the
innocent spouse. It can be said that the pecuniary compensation due to divorce
was taken a backseat of the maintenance and the sharing of the matrimonial
property, both in doctrine and practice. The law provides that the pecuniary
compensation’s scope consists of current and expected interests of the innocent
spouse. It is difficult to define the limits of the pecuniary compensation, since it
can have so many items. The scope of the concrete detail of this frame is defined
by the judge under his judicial discretion. If the marrige had not ended by divorce
what interests would the innocent spouse continue to get can be considered to be
the current interests. Naturally this is a monetary interest. In this content there is

not only the damages due to the divorce but the damages caused by the divorce,

41



42

ISTANBUL AYDIN UNIiVERSITESI YAYINLARI

as well. This creates a large scale sphere. The content of the expected interests is
more undefined in compare with the current interests. It is a fact that the current
and expected interests are together. So, defining a line between these two groups
of interests is not essential. In case of loss of the welfare level of marriage by
divorce and the probability of rising this level if the marriage had continued are
such examples. In recent years the pecuniary compensation issue in the Swiss

Civil Code has been largely ammended .

KEY WORDS: Financial conclusions of divorce, Pecuniary compensation as a

conclusion of divorce, Current interest, Expected interest, Revenue.
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BOSANMADA ALDATILAN ESIiN UCUNCU KiSIDEN MANEVI
TAZMINAT ALACAGI

Dr. Ogr. Uyesi Kemale Leyla ASLAN BINGOL"

OZET

Tiirkiye’de agilan bosanma davalarinin 6nemli bir kismi “zina” sebebine
dayanmaktadir. Aldatildig1 i¢in esinden bosanan kisi, bosanmasindan esinin
beraber oldugu kisiyi sorumlu tutmakta ve bu kisiye kars1 manevi tazminat davasi
acmaktadir. Bu tiir davalarda genellikle davaci tarafin kadin, davali tarafin da bir
baska kadin olmasi sebebiyle, uygulamada bu davalar “6teki kadin tazminati”
olarak adlandirilmaktadir. Yargitay’in yakin zamanda oy c¢oklugu ile aldig:
Ictihad1 Birlestirme Karar1'? ile bu tiir tazminat taleplerini reddetmesine kadar,
Yargitay’in aldatilan esin {igiincii kisiden manevi tazminat talebini kabul ettigi
kararlarla birlikte, reddettigi kararlar da bulunmaktaydi. Yargitay’m Ictihad:
Birlestirme Karar1 sonrasinda dahi konu giincelligini korumaya ve tartisilmaya
devam etmektedir. Zira aldatilan esin, esinin aldatma eylemini birlikte
gerceklestirdigi kisiden sadece aldatma fiiline katildig1 i¢in manevi tazminat
talep edip edemeyecegi hususu doktrinde tartismalidir. Konunun esas noktasini
ticiincli kisinin bu eylemle aldatilan esin kisilik hakkini ihlal edip etmedigi
olusturmaktadir. Zira haksiz fiil sorumluluguna dayali olarak bir kisiden manevi
tazminat talep edilebilmesi, diger kosullarin yani sira, “failin fiili ile magdurun
bir kisilik hakkin1 ihlal etmis olmas1” kosuluna da baglidir.

Calismamizda tgiincii kisinin sadece zina eylemine katilmasinin hukuka veya
ahlaka aykirilik temelli manevi tazminat istemini hakli kilip kilmadigi hususu
incelenmistir.

Anahtar Kelimeler: Bosanma, sadakat yiikiimliiliigii, ticlincii kisi, kisilik hakki

ihlali, manevi tazminat.

11 Istanbul Aydin Universitesi Hukuk Fakiiltesi ve Adalet Meslek Yiiksekokulu Ogr. Uyesi.
12 Yargitay lgt. Birl. BGK, 2017/5 E., 2018/7 K., 6.7.2018 T. (www.resmigazete.gov.tr, E.T.:03.03.2020).
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ABSTRACT

An important part of the divorce case in Turkey is based on “adultery” reason.
A person who uses adultery as the reason for divorce blames the third person
with whom his / her spouse run off and opens a lawsuit for non-pecuniary
damage against this person. Since (usually) the plaintiff party is a woman
and the defendant is another woman, in practice these cases are called “other
woman compensation”. Until the recent decision of Supreme Court to reject such
compensation claims, there were decisions that the Supreme Court accepted the
request for non-pecuniary damages from the third party. Even after the Supreme
Court’s Decision to Unify Case Law, the issue continues to be up-to-date and
discussed. It is controversial in the doctrine whether the deceived spouse can
demand moral compensation from the person with whom his spouse committed
the act of deception only because he/she participated in the act of deception.
The main point of the matter is whether the third person violated the right of
personality of the spouse who was deceived by this act. Demanding moral

compensation from a third person based on the violation of a personality rights.

In our study, the issue of whether the third person’s participation in the act of
adultery justifies the request for non-pecuniary damages based on violation of the

law or morality was examined.

Keywords: Divorce, duty of conjugal fidelity, third person, violation of

personality right, non-pecuniary damages.
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BOSANMASONUCUNDABIRLIKTEVELAYETINTURKHUKUKUNDA
UYGULANABILIRLiIGi SORUNU

Dr. Ogr. Uyesi Unsal DONMEZ3*

OZET

Tiirk Aile Hukukunda uzun zamandir doktrin ve uygulama da tartisma konusu
olan bosanmada birlikte velayet meselesi, 6zellikle Avrupa insan Haklari
Sozlesmesine Ek 7 Numarali Protokol’iin 10 Mart 2016 tarih ve 6684 sayili
kanunla onaylamasiyla birlikte daha da tartisilir bir hal almistir. Nitekim
Protokol’lin 5. Maddesi ile esler evliligin bitmesi halinde dahi kendi aralarindaki
ve ¢ocuklariyla olan iliskilerinde 6zel hukuk niteligi tasiyan hak ve sorumluluklar
agisindan esit kabul edilmistir. Bu ¢alismada, s6z konusu uluslararasi anlasmanin
yurtirliige girmesiyle birlikte, bu durumun i¢ hukuka etkisi arastirilarak Tiirk
hukukunda ortak velayetin arttk miimkiin olup olmadigi sorusuna bir yanit

bulunmaya ¢alisilacaktir.

Anahtar Kelimeler:

Birlikte Velayet, AIHS 7. Ek Protokol, Bosanma, Uluslararasi Andlasmalar,
Temel Hak ve Hiirriyetlere iliskin Milletleraras1 Andlagmalar

13 * Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dal: Ogretim Uyesi
udonmez@ybu.edu.tr
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THE QUESTION OF APPLICABILITY OF THE JOINT CUSTODY IN
TURKISH LAW IN CASE OF DIVORCE

ABSTRACT

The question of the joint custody has long been discussed in doctrine and
practice in Turkish Family Law in the context of divorce. The issue has become
a highly controversial topic with the adoption of Protocol No. 7 to the European
Convention on Human Rights at March 10, 2016 and law no. 6684. Hence, with
the Article 5™ of the Protocol, spouses are equally recognized in terms of rights
and responsibilities with private law in relation to themselves and their children,
even if the marriage is terminated. In this study, with the entering into force of
the Protocol No. 7, the effect of the treaty on domestic law and whether the joint

custody in Turkish law enforceable or not are discussed.
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AILE HUKUKUNDA GUNCEL GELISMELER SEMPOZYUMU

VELAYET HAKKININ KULLANILMASIYLA IiLGIiLI TURK
HUKUKUNDAKI GUNCEL GELISMELER

Prof. Dr. Ebru Ceylan'*

Velayet hakki, cocugun hem kisivarligt hem de malvarligiyla ilgili bir
mutlak haktir. Velayet hakki, anne ve babanin ve istisnai olarak evlat edinenin
sahip oldugu ¢ocuk yararma taninmis olan kisiye siki sikiya bagl bir haktir.
Velayet hakkina sahip olanlarin temel ilkelere uygun olarak kullanmalari
gereklidir. Velayet hukukunda ¢agdas Bati Hukukunda kokli reformlar
yapilmistir. Bu reformlardan biri anne ve babanin ¢cocugun velayetini yiiriitmede
esit s0z hakkina sahip olmalaridir. Bir diger reform ise velayet hakkina yonelik
bakis acisinin degismesidir. Velayet hakki, ¢ocuk iizerinde bagimlilik ve
baski ¢agrisimi yerine koruma ve bakma g¢agrisimi yapan bir kavram haline
gelmistir. Bu adimlar demokratik aile yapisinin kurulmasi i¢in 6nemli asamalar
olmustur. Biitiin ¢agdas hukuk diizenleri velayet hakki ile ilgili yaklagimlarim
yeniden diizenlemistir. Velayet hakkinin kullanilmas1 ile ilgili yeni gorisler
ortaya ¢ikmistir. Ozellikle ortak hayata son vermede veya ayrilik durumunda
veya bosanma durumunda ortak velayet kavrami iizerinde durulmustur.
Hukukumuzda bu konuda bir diizenleme mevcut degildir. Bu konuda doktrinde
cesitli goriisler ileri siiriilmistiir. Tirk Medeni Kanununda anne ve babanin
cocugun velayetini  ortak hayata son vermede veya ayrilik durumunda veya
bosanma durumunda ortak kullanmalari ile ilgili bir diizenlemenin yapilmasinda
kanimizca yarar vardir. Bu konudaki goriislerimiz ve Yargitay‘in konuya iliskin

yaklagimi calismamizda incelenmistir.

Anahtar kelimeler :

Velayet hakki, anne, baba, ¢cocuk, mutlak hak, ortak velayet, kisiye sik1
sikiya bagli hak

14 Istanbul Aydin Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim dali
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CONTEMPORARY DEVELOPMENTS ON THE EXERCISE OF
PARENTAL AUTHORITY IN TURKISH LAW

Abstract

Parental authority is an absolute right that is related to child’s both personel and
real property. Parental authority is a strictly bonded personal right which remains
in the entitlement of the mother and father and which is for the child’s welfare.
The persons who has parental authority must uphold this right pursuant to basic
principles. Within contemporary western law, fundamental transformations have
been made on parental law. One of these reforms is that mother and father must
have equal right to speak about child’s custody. Another reform is the changing
point of view on parental authority. After a while, parental authority has been
seen as concept associates protection and care instead of dependence and pressure
on child. These steps means important phases in establishing democratic family
structure. All contemporary law orders have rebuilt their approaches related
to parental authority. New opinions have occured on the exercise of parental
authority. Especially, joint custody has been studied in case of completion of
mutual life or separation or divorce. There is not any regulation on this aspect in
our legal order. Various opinions have been put forward on this issue. According
to us, it will be usefull to make a regulation in Turkish law on exercise of joint
custody in case of completion of mutual life or separation or divorce. Both
our opinions and approach of the Court of Cassation on this subject have been

examined.

Keywords

Parental authority, mother, father, child, absolute right, joint custody, strictly
bonded personal right



AILE HUKUKUNDA GUNCEL GELISMELER SEMPOZYUMU

ALMAN FEDERAL MAHKEMESININ BiR KARARI ISIGINDA AYNI
CINSIYETTE iKI KiSiNIiN BIRLIKTE EVLAT EDINMESi MESELESI

Dr. Ogr. Uyesi Gozde CAGLAYAN AYGUN'S

Alman hukukunda evlat edinmeye iliskin genel diizenlemeler Alman Medeni
Kanunu’nda (BGB) yer almaktadir. Medeni Kanun evlat edinmede bir ayrima
giderek kiicliklerin evlat edinilmesi ile erginlerin evlat edinilmesini farkli olarak
hilkim altina almaktadir. Evlat edinmeye iliskin hiikiimlerde evlat edinecek
kisiler bakimindan da bir ayrim bulunmakta; bu ayrim tek basina evlat edinme ve
birlikte evlat edinme olarak ortaya ¢ikmaktadir. Evli olan kisilerin kural olarak
birlikte evlat edinmesi gerekmekte olup; bazi durumlarda ise tek basina evlat
edinme s6z konusu olabilmektedir. Evli kisinin tek basina evlat edinebilmesi i¢in
ya livey ¢ocugun evlat edinilmesi ya da diger esin ayirt etme giliciinden yoksun
olmasi veya yirmi yasini doldurmamis olmasi yahut ayri yasayan esin evlat
edinmeye riza géstermemis olmas1 gerekmektedir. Evli olmayan kisiler ise ancak
tek basina evlat edinebilmektedir. Alman hukukunda 1 Ocak 2005 tarihinden
itibaren, “Hayat Ortakligi Kanunu (LPartG)” ile tescil edilmis ayni cinsiyetli
ortakliklarin evlat edinmesinin yolu acilmaktadir. LPartG’ nin 9. maddesinin
7. fikras1 uyarinca, bu hayat ortakliklarinda, taraflardan birinin 6z ¢ocugunun,
diger hayat ortagi tarafindan evlat edinilmesi miimkiindiir. Anilan Kanunun ilgili
hiikmii ve BGB’ nin 1754/1 maddesi uyarinca, evlatliga kabul beyani ile ¢ocuk,
her iki tarafin ortak ¢ocugu statiisiinii kazanmaktadir. Ancak belirtmek gerekir
ki, hayat ortaklig1 icerisindeki bu partnerlerin birlikte baska bir cocugu evlat

edinmelerine olanak taninmamustir.

Ayni cinsiyetteki iki Alman vatandasi kisinin Giiney Afrika Cumhuriyeti’nde
evlat edindigi bir ¢ocuga iliskin olarak, evlat edinme kararmin taninmasi ve
cocugun Almanya’da niifusa tescili i¢in agilan bir davaya iliskin uyusmazlik

kanun yolu olarak Alman Federal Mahkemesi 6niine gelmistir. Federal Mahkeme,

15 Anadolu Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dals, gozdecaglayanaygun @anadolu.edu.tr
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ulusal hukuk diizenlemelerinde ayni cinsiyette iki kiginin bir bagka ¢ocugu evlat
edinmesine izin verilmese de uluslararasi hukuk metinlerinde kabul goren ve
esas alian “cocugun iistiin yarar1 “ilkesinden yola ¢ikilmasi gerektigine vurgu
yapmistir. Mahkeme davada karsi karsiya gelen kamu diizeni menfaati ile
cocugun menfaati arasinda bir denge kurularak, ¢ocugun korundugu degerin

tistiinliik sahibi olmasi dolayisiyla 6n planda tutulmas: gerektigini ifade etmistir.

Bu tebligde Federal Mahkemenin verdigi karar tiim yonleriyle ele alinip,

incelenecektir.

Anahtar Kelimeler: Alman hukuku, evlat edinme, ayn1 cinsiyette kisiler, kamu

diizeni, ¢cocugun iistiin yarari
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THE ISSUE OF CO-ADOPTION OF TWO PEOPLE OF THE SAME-SEX
IN THE LIGHT OF A VERDICT OF THE GERMAN FEDERAL COURT

The general regulations for adoption in German law are stated in the German
Civil Code (BGB). The Civil Code makes a distinction between the adoption
of minors and the adoption of adults. There is also a distinction in terms of
adopters in the adoption provisions; this distinction arises as adoption alone
and adoption together. Married people are required to adopt together as a
rule; however, in some cases adoption alone may be approved. In order for
the married person to adopt alone, either the foster child must be adopted,
or the other spouse must lack the power of discernment, the spouse has not
reached the age of twenty or the spouse who is separated must have given
consent to the adoption. Unmarried persons can adopt only on their own. In
German law, starting from 1 January 2005, the path to adoption of same-
sex partnerships registered with the “law on Life Partnership (LPartG)” has
been opened. In line with the 7th subclause of Article 9 of LPartG, in these
life partnerships, the child of one of the parties can be adopted by the other
partner. Under the relevant judicial sentence of the mentioned Act and Article
1754/1 of the BGB, the child legally gains the status of the common child of
both parties through the acknowledgement of adoption. However, it should be

noted that these life partners are not allowed to adopt another child together.

Concerning the legitimization of the adoption of a child by two German
citizens of the same sex in the Republic of South Africa, the dispute has
come to the German Federal Court for the acknowledgement of the adoption
and registration of the child as German. The Federal Court emphasized that
although two people of the same-sex are not allowed to adopt another child
according to the German law, the principle of “best interest of the child”,

which is accepted and based on international laws, must be implemented.
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The court gave a ruling that a balance between the interests of public order
and the interests of the child should be redressed in the case and that priority
should be given to the protection of the best interest of the child.

In this paper, every aspect of the Federal Court’s verdict will be examined

and discussed in detail.

Keywords: German law, adoption, same-sex persons, public order, best
interest of child
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MILLETLERARASI EVLAT EDINMEDE COCUGUN YUKSEK
MENFAATI ILKESI

Dr. Ogr. Uyesi Gizem ERSEN PERCIN'

“Cocugun yiiksek menfaati” ilkesi birgok uluslararasi s6zlesmede yer alsa da
eksiksiz bir taniminin yapilmasi miimkiin gériinmeyen ¢ocuk haklarinin temel
ilkesidir'”. S6z konusu ilkeye ozellikle milletleraras1 evlat edinme iligkilerini
diizenleyen uluslararas1 sozlesmelerde siklikla vurgu yapilmaktadir. Hatta
milletleraras1 evlat edinme iliskisinde korunmaya calisilan menfaatlerin
tamaminin bu ilkenin farkli goriiniimleri seklinde ortaya ¢iktigimi sdylemek

yanlis olmayacaktir.

Teblig olarak sunulmak istenen ¢calismada, milletlerarasi evlat edinmeye dayanak
teskil eden 1) 1965 tarihli Evlat Edinme ile Ilgili Makamlarin Yetkisi, Uygulanacak
Hukuk ve Kararlarin Taninmasina Dair La Haye Sozlesmesi 2-)1967 tarihli
Evlat Edinmeye Dair Avrupa Sozlesmesi 3) 1986 tarihli Ulusal ve Uluslararasi
Diizeyde Evlat Edinmeye ve Cocuklarin Bakimina Iliskin Birlesmis Milletler
Deklarasyonu 4) 1989 tarihli Birlesmis Milletler Cocuk Haklar1 S6zlegmesi 5)
1993 tarihli Cocuklarin Korunmasi ve Ulkeleraras1 Evlat Edinme Konusunda
Isbirligine Dair S6zlesme ve 6) 2008 tarihli Cocuklarn Evlat Edinilmesine Dair
Gozden Gegirilmis Avrupa Konseyi Sozlesmesi’nde “gocugun yiiksek menfaati

ilkesinin” izdiistimleri tespit edilmeye calisilacaktir.

Ozellikle 1. ve II. Diinya Savaslarindan sonra geride kalan kimsesiz ve bakima
muhta¢ ¢ocuk sayisinin fazlaligi sebebiyle giindeme gelen milletlerarasi evlat
edinme kurumu, sonraki yillarda diinyanin ¢esitli bolgelerinde gergeklesen

savaslar, dogal afetler, ekonomik buhranlar gibi sebeplerle giincelligini korumaya

16 Istanbul Aydin Universitesi Hukuk Fakiiltesi - Milletlerarasi Ozel Hukuk Anabilim Dals
17 Soz konusu ilkenin, cocuk haklarimin yasama gegirilmesinde bir kilavuz olarak nitelenmesine iliskin bkz. Rona

SEROZAN, Cocuk Hukuku, Istanbul, 2005 s. 66.
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devam etmistir. Cocugun mutad meskeninin bulundugu iilkede bakilamayacaginin
tespit edilmesinden, kendisini evlat edinenlerin mutad meskenine gotiirtilmesine
kadarki siirecin tamaminda c¢ocugun yiiksek menfaati ilkesine gore hareket
edilmesi geregi yukarida bahsi gegen uluslararasi sozlesmelerde agikca kaleme
alimmistir. S6z konusu ilkenin uygulanmasi ise, uluslararasi ¢ocuk ticaretinin
onlenmesi, ¢ocuklar koéle olarak yasa dis1 alanlarda ¢aligtirilmalari, organlarinin
satilmas1 gibi insanlik ayib1 sonuglarin 6nlenmesi bakimindan elzemdir. Teblig
olarak sunulmak istenen ¢alismada, bu sonuglarin 6nlenmesi i¢in uluslararasi
ve ulusal diizlemde ne gibi ¢oziimler iiretilebilecegi iizerinde durulmaya

calisilacaktir.

Anahtar Kelimeler: Ulkelerarasi Evlat Edinme- Cocugun En Yiiksek Menfaati-
Uluslararas1 Cocuk Ticareti- Mense Devlet- Kabul Eden Devlet
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THE BEST INTERESTS OF THE CHILD PRINCIPLE IN
INTERNATIONAL ADOPTION

Assist. Prof. Dr. Gizem ERSEN PERCIN'#

Although the principle of the best interest of the child is regulated in many
international conventions, it can’t be defined completely. But its the fact that
it reflects the basic principle of the children rights. Most of the international
conventions emphasized this principle are about the international adoption
relations. Moreover, it would not be an incorrect statement to indicate that all
the interests trying to be protected in the international adoption relationships

emerges different approaches of this principle.

The intended study to be presented, constitutes the basis of the principle of the
best interests of the child according to the conventions about international
adoption, such as: 1) Convention of 15 November 1965 on Jurisdiction,
Applicable Law and Recognition of Decrees Relating to Adoptions 2) 1967
European Convention on the Adoption of Children 3) 1986 United Nations
Declaration on National and International Adoption and Child Care 4)
1989 Convention on the Rights of the Child 5) 1993 Convention on Protection
of Children and Co-operation in respect of Intercountry Adoption and 6)

European Convention on the Adoption of Children (Revised 2008).

Due to the ascending number of orphans and children in need left behind
in the end of the first and second World Wars, the term of international adoption
acquires first. Then it continued its currency because of wars, natural disasters
and economic crises in various parts of the world. Inthese international
conventions mentioned above, it is exhibited obviously that the principle
of the best interests of the child should have been applied during the process

from determining the child can’t be looking after in his/her habitual residence

18 Istanbul Aydin University Law Faculty - Private International Law Department
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to transferring him/her to the adopters habitual residence. The application of
this principle is compulsory for the prevention of shame on humanity such as
international child trade, the employment of children in illegal areas as slavery
or the sale of their organs. In this study, it will tried to be recommended some
solutions in both international and national law perspective in order to prevent

those undesirable results.

Keywords: Intercountry Adoption- The Best Interests of The Child-
State of Origin-Receiving State
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EDINILMIS MALLARA KATILMA REJIMINDE TASFIYE
SOZLESMESI

DR. iPEK BETUL ALDEMIiR TOPRAK"

Aile hukukuna iliskin hiikiimler, kural olarak emredici niteliktedir. Iliski tipleri
ise siirli sayidadir. Bu nedenle esler, kendi aralarinda her tiirlii hukuki iliskiyi
kurma Ozgiirliigiine sahip degildirler. Ancak kanun koyucu, Tiirk Medeni
Kanunu’nda yer vermis oldugu bazi diizenlemeler ile eslere, sinirli da olsa
serbestlik tanimistir. Boylelikle, eslere kanunda yer alan diizenlemeden farkl
bir esast benimseme imkani getirilmistir. Aile hukukunda taraflara sézlesme
Ozgiirligli tanman alanlarin baginda ise mal rejimi gelmektedir. Tiirk Medeni
Kanunu'nun 1 Ocak 2002 tarihinde yiiriirliige girmesi ile birlikte, edinilmis
mallara katilma rejimi yasal mal rejimi olarak kabul edilmistir. Mal rejiminin
kanunda yer alan nedenlerden biriyle sona ermesiyle birlikte, tasfiye asamasina
gegilir. Tasfiye, tasfiye anlasmasinin yapilmasi veya tasfiye davasiyla gerceklesir.
Tasfiye sozlesmesi, esas itibariyle mal rejiminin sona ermesi ile giindeme gelen
katilma alacaginin, esler tarafindan belirlenmesini amaclar. Bu belirleme ise
yasal mal rejiminin sona ermesi oncesinde ya da sonrasinda gercgeklestirilebilir.
Ancak mal rejimi sona ermeden yapilan tasfiye sozlesmeleri, mal rejiminin
sona ermesi ile hiikiim ve sonuglarini dogurur. Bu anlamda tasfiye sozlesmesi,
taraflarin, edinilmis mallara katilma rejiminin sona ermesiyle birlikte tasfiye
davasi agmaksizin, esas itibariyle katilma alacagini belirledikleri sozlesmedir.
Sozlesmenin taraflari, esler veya bazi durumlarda es ile diger esin yasal
mirascilaridir. Tirk Medeni Kanunu’nun ehliyete iliskin kurallart tasfiye
sozlesmesi i¢cin de gecerlidir. Tasfiye sozlesmesi, Tiirk Medeni Kanunu’nda
diizenlenmedigi icin niteligi geregi aile hukukuna 6zgii isimsiz bir sdzlesmedir.
Tasfiye sozlesmesi, kural olarak sekle tabi olmayan bir sézlesmedir. Ancak
bosanma davasi sirasinda yapilan tasfiye sozlesmesinin, anlasmali bosanma

protokoliiniin sekline tabi oldugu sdylenmelidir. Eslerin bosanma halinde

19 Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim dals

57



58

ISTANBUL AYDIN UNIVERSITESI YAYINLARI

yapacaklart sozlesme, anlagsmali bosanma davasi ve diger bosanma davalar
olarak iki farkl sekilde incelenmelidir. Anlagmali bogsanmanin ger¢eklesebilmesi
icin eslerin yasal mal rejiminin tasfiyesi hususunda anlagmalarinin gerekip
gerekmeyecegi hususu doktrinde tartigmalidir. Tasfiye sozlesmesi ile taraflar,
katilma alacagi ve deger artis pay1 alacagina iliskin diizenlemeler yapabilirler.
Ancak taraflar, yapabilecekleri bu diizenlemeler bakimindan sinirsiz bir 6zgiirliik
igerisinde degildirler. S6z konusu bu 2 diizenlemelerin sinirini, edinilmis mallara
katilma rejiminin emredici nitelikteki hiikiimleri olusturur. Zira aksinin kabulii
ile esler, yasal mal rejimi siiresi igerisinde yapmak istedikleri, ancak emredici
diizenlemeler nedeniyle elde edemedikleri sonucu, tasfiye sozlesmesi ile
dolanarak elde edebilirler. Ayrica Tiirk Bor¢lar Kanunu kapsaminda yapilan
diizenlemeler bakimindan da, kanunda oOngériilen yasal siirlara uyulmasi

gerekir. Anahtar Kelimeler: Edinilmis mallara katilma rejimi, tasfiye s6zlesmesi.
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LIQUIDATION CONTRACT IN THE MARITAL PROPERTY REGIME
OF PARTICIPATION IN ACQUIRED PROPERTY

Abstract

Provisions relating to family law, the mandatory nature of the rules. The
relationship types are limited in number. Thus, spouses do not have the freedom of
all kinds of legal relations among themselves. However, the legislator, with some
adjustments to spouses of Turkish Civil Code has given place, albeit limited, has
recognized freedom. In this way, the possibility of adopting a different basis from
the regulations in the law spouses was introduced. At the beginning of the area
of freedom of contract known to the parties in family law come to the marital
property. Turkish Civil Code on January 1, 2002 with the entry into force, the
marital property regime of participation in acquired property has been recognized
as the legal marital property regime. When the marital property regime ends
with one of the reasons mentioned in the law, the liquidation phase is initiated.
Liquidation occurs with the making of the liquidation contract or the liquidation
case. The liquidation contract aims to determine the participation claim, which
are brought to the agenda with the end of the marital property regime, by the
spouses. This determination can be made before or after the end of the legal
marital property regime. However, liquidation contracts made before the end of
the marital property regime, with the end of the marital property regime gives
rise to provisions and consequences. In this sense, the liquidation contract is
the contract in which the parties determine that they will the participation claim
with the end of the marital property regime of participation in acquired property
without making a liquidation case. Parties to the contract are spouses or in some
cases legal heirs of the spouse and other spouse. The rules of the Turkish Civil
Code regarding capacity also apply to the liquidation contract. The liquidation
contract is an anonymous contract unique to family law due to its nature as it is
not regulated in the Turkish Civil Code. A liquidation contract is a contract that
is not subject to form as a rule. However, it should be said that the liquidation

contract made during divorce proceedings is subject to the form of the negotiated
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divorce protocol. In the case of divorce, the contract of the spouses, contracted
divorce cases and other divorce cases should be examined in two different ways.
Whether spouses should agree on the liquidation of the legal marital property
regime in order for a negotiated divorce to take place is debatable in the doctrine.
With the liquidation agreement, the parties can make arrangements regarding
the participation claim and the share of the increased value share. However, the
parties are not in a position of unlimited freedom in respect of these arrangements
which they 4 can make. The limit of these regulations is the imperative provisions
of the marital property regime of participation in acquired property. Because
with the acceptance of the contrary, spouses can obtain the result they wish to
make within the period of the legal property regime, but cannot obtain due to the

ordering regulations, by winding up with the liquidation contract.

Keywords: The marital property regime of participation in acquired property,

liquidation contract
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SAG KALAN ESE AiLE KONUTU VE EV ESYASININ OZGULENMESI

Dr. Ogretim Uyesi Elif Yavuz?’

Ozet

Evlilik birligi devam ederken eslerden birinin vefat: halinde, sag kalan es yasal
mirasgidir. Ayn1 zamanda; evlilik birligi 6liimle sona erdigi icin esler arasindaki

mal rejiminin de tasfiyesi meselesi ortaya ¢ikacaktir.

Terekede bulunan aile konutu ve ev esyasmin ise 0zel olarak sag kalan es
icin yasamdaki 6nemi biiytiktiir. Bu sebeple TMK. m. 652 sag kalan ese diger
mirasc¢ilardan farkli bir hak tanimistir. Buna gore; mirasin paylastiriimasinda,
eslerden birinin 6liimii halinde tereke mallar1 arasinda ev esyasi veya eslerin
birlikte yasadiklar1 konutun bulunmasi durumunda sag kalan es, bunlar tizerinde
kendisine miras hakkina mahsuben miilkiyet hakki taninmasini isteme hakkina
sahiptir. Dolayisiyla es, miras¢1 olma sifatini tagidigi kosullarda (mirastan feragat,
mirastan yoksunluk, mirasin reddi veya mirasgiliktan ¢ikarilma olmadigi halde)
bu malvarlig1 degerlerinin diger mirasgilara gegmesinden once onlar {izerinde
miilkiyet hakki sahibi olabilecektir.

Es, tek basina mirasg¢1 oldugunda, aile konutunun ve ev esyasmin kendisine
ozgililenmesine gerek kalmaksizin miilkiyet hakkina dogrudan sahip olur. Sag
kalan esin diger ziimreler ile birlikte miras¢1 olmasi s6z konusu oldugunda
ise esin yasal miras pay1; birinci ziimre ile miras¢iliginda Y4, ikinci ziimre ile
miras¢iliginda; %2 ve liclincii ziimre ile miras¢iliginda ise; % (veya tamami)
olarak belirlenmistir. Bu takdirde, sag kalan es, bu oranlar dahilinde kendi miras
hakkina mahsuben aile konutu ve ev esyasinin kendisine 6zgiilenmesini talep

edebilecektir.

20 Beykent Universitesi Hukuk Fakiiltesi - Medeni Hukuk Anabilim Dals
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Esin, kendisine 6zgiilenmesini talep ettigi konutun veya ev esyasinin mirasbirakan
olan esinin terekesinde bulunmasi gerekmektedir. Ayrica, sag kalan esin bu yonde

bir talebi olmasi da sarttir. Hakimin bu konuda resen karar verme yetkisi yoktur.

Sag kalan ese dzgiilenen konutun ve ev esyasinin degeri, onun miras payina

diisenden fazla ise, bedel eklemek suretiyle denklestirmeye de gidilebilir.

Hakli sebeplerin varligi halinde, sag kalan esin veya mirasbirakanin diger
yasal miras¢ilardan birinin istemi iizerine, sag kalan ese, aile konutu ve ev
esyasi lizerinde miilkiyet yerine intifa veya oturma hakki taninmasina da karar

verilebilir. Burada hakli sebep degerlendirmesi hakimin takdirindedir.

Sag kalan esin, maddede belirtilen bu haklarim1 kullanmasini sinirlandiran
hallerden biri; mirasbirakanin icra ettigi meslek ve sanatin altsoyundan biri
tarafindan devam ettirilmesi durumudur. Bu takdirde sag kalan es, aile konutunda
bu meslek ve sanatin icra edildigi boliimlerde bahsi gecen miilkiyet, intifa ve
oturma haklarim kullanamayacaktir. Bir baska smirlandirict hal ise; tarimsal
taginmazlara iliskin miras hukuku kurallaridir. Kanunkoyucu, miras paylagiminda
aile konutu ve ev esyasina iligskin haklarin kullaniminda tarimsal tasinmazlarin

kendine has 6zelliklerine {istlinliik tanimistir.

Sag kalan esin, aile konutu ve es esyasi lizerindeki sahip oldugu bu hak se¢imlik
bir hak olup, es hakki kullanip kullanmamakta serbesttir. Bununla beraber, kisiye
sik1 sikiya bagli olan bu hak devredilemez, haczedilemez ve miras yoluyla sag

kalan esin mirasgilarina gegemez.

Anahtar Kelimeler: Aile konutu, ev esyasi, sag kalan es, miras hukuku, aile
hukuku.
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THE ALLOCATION OF MATRIMONIAL HOME AND HOUSEHOLD
GOODS TO THE SURVIVING SPOUSE

Abstract

If one of the spouses dies while the marital union continues, the surviving spouse
is the legal heir. Meanwhile, depending on the marital union ending with death,

the issue of liquidation of the property regime between spouses will also arise.

Matrimonial home and household goods in the inheritance are important
especially for the surviving spouse’s life and comfort. Therefore, Turkish Civil
Code (TCC.) Art. 652 granted a different right to the surviving spouse than
the other heirs. In partition of inheritance; if there are household goods or the
house (matrimonial home - family dwelling) where the spouses live together, the
surviving spouse has the right to demand allocation of property rights instead
of inheritance. Consequently, the spouse may have the ownership rights before
the transfer of these matrimonial home and household goods to the other heirs,
under the condition (except renunciation of inheritance, disinheritance, disclaim

of inheritance) he/she is a rightful heir.

The surviving spouse will have the property right of matrimonial home and
household goods, when he/she is the rightful heir alone. The surviving spouse
receives; Y of the estate, where she/he share with the deceased’s issue, 2 of
the estate, where she/he share with the heirs in the parental line, % (or all) of
the estate, where she/he will share with the grandparental line. In this case, the
surviving spouse will be able to request matrimonial home and household goods

instead of inheritance share.

The matrimonial home and household goods requested by the spouse must be in
the inheritance of deceased spouse. It is also necessary for the surviving spouse
to have a request in this way. The judge does not ex officio regulate the named

consequences.
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If the value of the house and household goods is more than surviving spouse’s

share of inheritance, it can be compensated by adding a price (hotchpot).

However, in case of justifiable reasons, it may be decided to grant a right of
usufruct or residence instead of ownership upon the request of the surviving

spouse or one of the legal heirs. The judge evaluates the justifiable reasons.

The surviving spouse cannot use these rights, if one of the heirs continues the
profession and art of deceased spouse. In this case, the surviving spouse will
not be able to use property, usufruct and residence (habitation) right which
are mentioned in the parts of where this profession and art are performed in
the house (matrimonial home). Another restrictive situation is inheritance law
rules regarding agricultural real estate. The legislator has given priority to the
agricultural real estate in partition of inheritance to the rights of matrimonial

home and household goods.

The surviving spouse has an optional right and free to use the right or not. Spouse
has a strictly personal right on matrimonial home and household goods and it can

not be transferred.

Key words: Matrimonial home, household goods, surviving spouse, inheritance

law, family law.
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COCUKLARIN KiSISEL VERILERININ KORUNMASI

Dr. Mehtap ipek Isleten'

Kisisel veriler, sahibinin izni ve bilgisi olmaksizin baskalarinin erisemeyecegi,
kullanamayacagi, ¢ogaltamayacagi ve isleyemeyecegi belirli veya belirlenebilir
nitelikteki bir kisiye iliskin her tiirlii bilgi olarak tanimlanir. Bu kapsamda,
kisilerin goriintiisii, sesi, hastaliklar1 kisisel veri olarak nitelendirilebilen kisisel
bilgilere drnek olarak sayilabilir. internet ve sosyal medya platformlarinda kisisel
verilerin hizmet saglayicilar ile paylasilmasi, paylasilan bu kisisel verilerin
kayda alinmasi, degistirilmesi, silinmesi, dagitilmas: gibi giivenlik sorunlarinm
da birlikte getirmektedir. Glivenlik sorunlar1 nedeniyle, kisinin kendi hakkindaki
bilgiyi kontrol edebilme imkani tehlikeye girmektedir. Giinlimiizde, ebeveynlerin
gerek kendi sosyal medya hesaplarinda gerek ¢ocuklari adina agtiklar1 hesaplarda
cocuklarina ait goriintiileri ve isim, soy isim, dogum tarihi gibi ¢ocuga ait kisisel
verileri paylastigina sik¢a rastlamaktayiz. Cocuklar c¢ok kii¢iik yasta hatta
dogumlarindan baglayarak ebeveynlerinin yaptiklar1 paylasimlar sebebiyle
istimara agik hale getirilmektedir. Bu paylasimlarin 6zel hayata miidahale teskil
ettigi kuskusuzdur. Zira, ebeveynler ¢cogu zaman ¢ocuklarinin rizasini almaksizin
kendi iradeleri dogrultusunda bu paylasimlar1 yapmaktadirlar ve uzun siireli
etkiler yaratmas1 muhtemel olan bu paylasimlar {izerinde ¢ocuklarin herhangi
bir kontrolii olamamaktadir. Birlesmis Milletler Cocuk Haklari Hakkinda
Sozlesme’nin 16. maddesinde higbir cocugun 6zel yasantisina, aile, konut ve
iletisimine keyfi ya da haksiz bir bigimde miidahale yapilamayacagi, onur ve
itibarina da haksiz olarak saldirilamayacagi diizenlendikten sonra, ¢cocugun bu
tiir miidahale ve saldirilara kars1 yasa tarafindan korunmaya hakki oldugu acik¢a
ifade edilmistir. Avrupa Birligi Genel Veri Koruma Tiiziigii’niin 8. maddesinde
16 yasindan kiiciik ¢cocuklar bakimindan veri igsleme faaliyetinin, ancak rizanin
cocuk lizerinde velayet hakki bulunan kisi tarafindan verilmesi veya onaylanmasi

halinde ve verildigi veya onaylandigi 6lgiide hukuka uygun olacag belirtilmistir.

21 Galatasaray Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim dali
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6698 sayili Kisisel Verilerin Korunmasi Kanunu’nda ¢ocuklara iliskin ozel
bir hiikkiim mevcut degildir. Ancak, Kanun’un 4. maddesinde kisisel verilerin
kural olarak veri sahibinin acik rizasi ile islenebilecegi diizenlenmektedir.
Ilgili maddenin ergin kisileri esas aldig1 dikkate alindiginda, gocuklarin kisisel
verilerinin iglenmesinde ¢cocugun rizasinin gegerli olup olmayacagi veya rizanin
kimden alinacagi sorunu ortaya cikacaktir. Tirk Medeni Kanunu’nun 335/1
hiikmii uyarinca ergin olmayan ¢ocuklar velayet altindadir. Bu durumda, ergin
olmayan c¢ocuklarin kisisel verilerinin islenmesinde velayet hakkina sahip ana
babanin rizas1 gecerli olacaktir. Kisisel verilerin ebeveynler tarafindan islenmesi
halinde ise velinin rizasinin var oldugu kabul edilecektir, zira, velinin ¢cocugun
menfaatine hareket etmesi asildir. Oysa, ebeveynlerin ¢ocuklara iliskin goriintii
ve diger kisisel bilgileri her zaman bunlarin ¢ocuklar lizerinde yaratacagi etkileri
dikkate alarak ve tiim riskleri degerlendirerek paylastig1 sdylenemez. Ebeveynler
bazen tamamen iyi niyetle ama diisiincesizce bazen velayet hakkimi kotiiye
kullanarak ¢ocugun ileride karsisina ¢ikmasini istemedigi bilgilerini internet
ortaminda, sosyal medya platformunda paylasabilirler veya kisisel verilerinin
islenmesine izin verebilirler. Cocuklar sadece 3. kisilere kars1 degil, ayn1 sekilde
ebeveynlerine kars1 da korunabilme imkéanina sahip olmalidir. Velayet hakkinin
cocugun menfaatine kullanilmadigr durumlarda, hakim tarafindan, ¢ocugu
korumaya yonelik tedbir olarak velayetin kaldirilmas1 s6z konusu olabilecektir.
Ayrica, ¢ocuklar fiil ehliyetine sahip olduklarinda kisisel verilerinin diizeltilmesi,

degistirilmesi veya silinmesi hakkini ebeveynlerine kars1 kullanabileceklerdir.

Anahtar Kelimeler: Kisisel Veri, Velayet, Avrupa Birligi Genel Veri Koruma
Tiiziigii, Ozel Hayat, Sosyal Medya Platformu
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PROTECTION OF CHILDREN’S PERSONAL DATA

Dr. Mehtap Ipek isleten

Personal data is information that relates to an identified or identifiable individual
that others cannot access, use, reproduce and process without their owner’s
consent and knowledge. For example, the image, the voice, the illnesses of people
are all personal data. Sharing personal data with service providers on internet and
social media platforms also brings security problems such as recording, changing,
deleting, distributing these shared personal data. Due to security problems, the
possibility to control information about himself is compromised. Today, we
often encounter that parents share their children’s personal data such as images,
last name, first name, date of birth in their social media accounts and in the
accounts they open for their children. Since their birth, children are open to abuse
due to the sharing of their parents. There is no doubt that these sharings constitute
an intervention in private life. Because, parents often share children’s personal
information with their own will without the consent of their children and children
cannot have any control over these sharings although these sharings have a long-
term effect. It is stated in article 16 of the Convention on the Rights of the Child
that no child shall be subjected to arbitrary or unlawful interference with his or
her privacy, family, home or correspondence, nor to unlawful attacks on his or
her honour and reputation. It is also stated in the same article that the child has
the right to the protection of the law against such interference or attacks. General
Data Protection Regulation article 8 defines rules regarding children’s consent to
the processing of their personal data in relation to information society services
offered directly to children. In this regard, the regulation stated that, for children
under 16, the holder of parental responsibility shall give or authorise the consent.
There is no special provision regarding children in the Personal Data Protection
Law No. 6698. However, according to the 4 th article of this Law, as a rule,
personal data can be processed with the express consent of the data subject.
Considering that the relevant article is based on adult individuals, the problem

will arise whether the consent of the child will be valid or who will consent to the
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processing of children’s personal data. In accordance with the article 335 / I of
the Turkish Civil Code, minors remain the parental responsability of their father
and mother. So, the consent of the parent, who retains parental responsability,
will apply to the processing of personal data of minors. If the personal data are
processed by the parents, it will be accepted that the parent’s consent exists,
because, parental responsability serves the best of the child. However, it cannot be
said that parents always share images and other personal informations of children
by taking into account the effects of this sharings on children and assessing all
the risks. Parents can sometimes in good faith but thoughtlessly or sometimes
by abusing their custody rights, share informations that children do not want to
see in the future on the social media platform or allow their personal data to be
processed. Children should have the opportunity to be protected not only against
third parties, but also against their parents. In cases where the parents violate
their duties towards child the the judge shall revoke parental responsability. Also,
when the children have the capacity to act, they will be able to use the right to

correct, modify or delete their personal data against his parents.

Keywords: Personal Data, General Data Protection Regulation, Parental

Responsability, Social Media Platforms, Private Life
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COCUKLAR UZERINDE KLINIK ARASTIRMA YAPILMASINDA
YASAL TEMSILCININ VE COCUGUN OLURUNUN ALINMASI
SORUNU

Dog. Dr. Alper UYYUMAZ?»

Cocuklar iizerinde klinik arastirma yapilmasi, esasen ila¢ ve Biyolojik
Uriinlerin Klinik Arastirmalar1 Hakkinda Y 6netmelikte? diizenlenmistir. Cocuklar
iizerinde klinik aragtirma yapilmasi, Yonetmelikteki ifade ile ¢ocuklarin klinik
arastirmalara istiraki, Yonetmeligin 5’inci ve 6°’nc1 maddelerinde yer almaktadir.
Aslinda, ¢alisma konusu, Yonetmeligin 6’inc1 maddesinde diizenlenmis ise
de Yonetmeligin 5’inci maddesi, tiim klinik arastirmalarin genel esaslarimi ve
ilkelerini diizenledigi i¢in ¢ocuklarin klinik arastirmalara istiraki hususunda
oncelikle uygulanmalidir. Yonetmeligin 5’inci maddesinin birinci fikrasimin (1)
bendine gore, arastirmaya istirak edecek ayirt etme giiciline sahip cocuga ve yasal
temsilcisine, arastirmaya baslanilmadan 6nce; arastirmanin amaci, metodolojisi,
beklenen yararlari, ongoriilebilir riskleri, zorluklari, kisinin sagligi ve sahsi
ozellikleri bakimindan uygun olmayan ydonleri anlatilir. Ayrica, hem ¢ocuga
hem de cocugun yasal temsilcine, aragtirmanin yapilacagi, devam ettirilecegi
sartlar hakkinda ve arastirmadan istedigi anda ¢ekilme hakkina sahip oldugu
hususunda yeterince ve anlayabilecegi sekilde bir bilgilendirme yapilmalidir.
Bu bilgilendirme, arastirma konusuna hakimiyeti olan arastirma ekibinden
bir sorumlu arastirmaci veya hekim ya da dis hekimi olan bir aragtirmaci
tarafindan yapilir. Bu aydinlatma, ayirt etme giicline sahip cocuga ve yasal
temsilcisine, arastirma ile ilgili gerekli tiim bilgileri anlamasini saglamak iizere
arastirmadan 6nce yapilmalidir. Zira, hukuken zarar gorenin rizasinin bir hukuka
uygunluk sebebi olmasi i¢in rizanin zarar verici eylemden 6nce alinmasi sarttir.
Arastirmacilarin ¢ocugu ve yasal temsilcisini aydinlatma ytikiimliiliigii, gerekli
durumlarda arastirma boyunca da devam eden bir ylkiimliiliiktir. Cocugun

klinik arastirmaya katilmasi i¢in ¢ocuk ve yasal temsilcisinin aydinlatilmasi

22 Selguk Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali Ogretim Uyesi, alperuyumaz@selcuk.edu.tr.
23 RG., 13.04.2013, S. 28617.
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gerekli ise de tek basina yeterli degildir. Ayrica, Yonetmeligin 6’ 1nc1 maddesinin
birinci fikrasinin (b) bendine gore, ¢ocuk, ayirt etme giicline sahip ise kendi
rizasinin yani sira yasal temsilcisinin usuliine uygun aydinlatildiktan sonra yazili
olarak oluru alinmalidir. Zira, tiim klinik arastirmalarda aydinlatma yapildiktan
sonra ayrica klinik arastirmaya katilma yoniinde bir olur alinmas1 gerekir. Ancak,
buradaki sorun, veli ya da vasiden baska ¢ocugun da olurunun alinmasinda yazil
sekil sartinin aranip aranmayacagidir. Ayirt etme giicli olan ¢ocugun rizasinin
alinacagi konusunda tereddiit yok ise de Yonetmelik 6/1, bent (b) hilkmii tek
basina degerlendirildiginde, hiikmiin sanki ¢ocugun rizasini ve yasal temsilcinin
yazili olurunu yeterli gérdiigii sOylenebilir. Ancak, hiikiim, klinik arastirmalarda
genel esaslari diizenleyen Yonetmelik 5/1, bent (i) ile birlikte degerlendirildiginde
arastirmaya katilan gontiilliinlin rizasinin alinmasinin yaninda goniillii olur formu
ile bunun yazili olarak belgelenmesi gerektigi sonucuna varilmalidir. O halde,
ayirt etme giicline sahip kii¢iigiin (okuma yazma biliyorsa) ayrica yazili olurunun
alimmasinin gerekli oldugu ifade edilmelidir. Stiphesiz, ayirt etme giiciine sahip
olmayan ¢ocuklarin klinik aragtirmalara katilmalar1 bakimindan aydinlatma ve
aydinlatma sonucunda yapilacak klinik aragtirmaya katilma hususunda verilecek
olur, cocugun velisi, eger cocugun velisi yoksa vasisi tarafindan verilecektir.
Istisnai olsa da ayirt etme giiciine sahip ancak okuma yazma bilmeyen bir cocugun
klinik arastirmaya katilmasi durumunda, ¢cocugun mutlak suretle usuliine uygun
sekilde aydinlatildiktan sonra rizasi alinacak ancak veli ya da vasisinin yazil
oluru yeterli olacaktir. Velinin verecegi olur bakimindan bagkaca bir kisi veya
kurumdan izin alinmasi s6z konusu degildir. Vasinin olur vermesinde ise, vasi
disinda vesayet ve denetim makami olan mahkemelerden TMK.m.462 ve 463
anlaminda bir izin alinmasi diizenlenmemis ise de bu yonde bir izin alinmasinin

cocugun korunmasi bakimindan gerekli oldugu ileri siirtilebilir.

Anahtar Kelimeler: Cocuklar Uzerinde Klinik Arastirmalarda Riza, Cocuklarin
Klinik Arastrmaya Katilmasinda Riza, Kiiciikler Uzerinde Klinik Arastirma
Yapilmasi, Klinik Arastirmalar, Tibbi Arastirmalar.
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CONSENT OF CHILD AND LEGAL REPRESENTATIVE IN CLINICAL
RESEARCHES ON CHILDREN

Assoc. Prof. Dr. Alper UYUMAZ?*

Clinical research on children is essentially regulated in the “Regulation
about Clinical Research of Medicines and Biological Products®”. Clinical
research on children, by the words of Regulation, the participation of children
in clinical researches is regulated at the 5th and 6th articles of the Regulation.
Although the provision about the subject of the study is directly in the 6th article
of the Regulation, the 5th article of the Regulation should be applied primarily
in terms of children’s participation in clinical research, as it regulates the general
principles and principles of all clinical research. According to Regulation Art.
5/1, subparagraph (i), the child who has the power of discrimination and his
legal representative must be explained about the purpose, methodology, expected
benefits, predictable risks of the research and difficulties of the research in terms
of health and personal characteristics of the child before starting the research.
Besides, both the child and the legal representative of the child should be
provided with sufficient and understandable information about the conditions
under which the research is to be carried out and continued, and that child has
the right to withdraw from the research at any time. This information is given by
a researcher who is in charge of the research team, a researcher responsible for
the research team, or a researcher who is a dentist. This lighting should be done
before the research to ensure that the child and his/her legal representative who
have the power to distinguish understand all the necessary information about
the research. Because legally, the consent of the damaged person is a reason
for compliance with the law, if it is received before the damaging action. The
obligation of the researchers to enlighten the child and their legal representative
is an obligation that continues throughout the research when necessary. Although

it is necessary to enlighten the child and his/ her legal representative, it is not

24 Lecturer, Selguk University School of Law, Chair of Civil Law, alperuyumaz@selcuk.edu.tr.
25 Official Gazerte, April 13, 2013-No. 28617.
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sufficient alone. Besides, according to Regulation Art. 6/1, subparagraph (b), if
the child has the power of discrimination, his/her consent must be obtained in
writing after being properly illuminated by his legal representative. Because, in
clinical researches, after the participant is enlightened, it is necessary to obtain
consent of a participant. However, the problem here is whether or not the child’s
written consent is required, except for the parent or guardian. Although there is
no hesitation about the consent of the child with the power of discrimination is
required, it can be said that when the provision of Regulation 6/1, subparagraph
(b) is evaluated separately, the provision says that the child’s consent and the
written consent of the legal representative are sufficient. However, when the
provisions is evaluated together with Regulation 5/1, paragraph (i), which
regulates the general principles in clinical trials, it should be concluded that
the consent of the volunteer participant in the research should be documented
in writing with the voluntary form. For this reason, it should be noted that the
consent of a child who has the power of discrimination (if he is literate) is a
requirement. Undoubtedly, the consent about the participation to the clinical
research will be given by the parents or guardians of the child who do not have
the power of discrimination. Exceptionally, if a child who is not literate but who
has the power of discrimination will participate in a clinical research, the consent
of the legal representative is sufficient as long as the child is enlightened. There
is no need to obtain permission from another person or institution in terms of the
consent of the parent. Although permission in terms of the Turkish Civil Code
(Art. 462-463) is not required for the consent of the guardian, the permission of

courts is required for the protection of the child.

Keywords: Consent for Clinical Researches on Children, Consent in Participation
of Children in Clinical Researches, Clinical Researches on Minors, Clinical

Researches, Medical Researches.
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